CANADI AN RAILWAY OFFI CE OF ARBI TRATI ON
CASE NO. 668
Heard at Montreal, Tuesday, Septenber 12, 1978
Concer ni ng
BRI TI SH COLUMBI A RAI LWAY
and
UNI TED TRANSPORTATI ON UNI ON (T)

Dl SPUTE:

Claimfor Ceneral Holiday Pay for Renmenbrance Day in 1977, in
addition to the nmonthly guarantee for Novenber 1977, in favour of
Conductor W C. Thonpson.

JO NT STATEMENT OF | SSUE:

During Novenmber 1977, Conductor Thonpson was assigned to freight
service on the Squam sh Subdi vi sion which produced | ess in earnings
than the $1,393.50 per nonth as provided by an Arbitrator's Award in
respect of nonthly guarantees for trainmen in Freight Service.

Conduct or Thonmpson was entitled to CGeneral Holiday pay for
Remenbrance Day in Novenber.

The Railway used the General Holiday paynment toward meking up the
$1, 393. 50 pai d Conductor Thompson for the nmonth of Novenber.

Conduct or Thonpson cl ai mred paynent for the General Holiday in
addition to the nonthly guarantee.

The Railway declined paynent of the General Holiday claim

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) G C.W BOWES (SGD.) T. TEI CHVAN
GENERAL CHAI RVAN MANAGER- LABOUR RELATI ONS

There appeared on behal f of the Conpany:

H. Col l'i ns, Supervisor, Labour Relations, B.C. R y. Vancouver
B.M Mlntosh, Labour Relations Assistant, B.C. Rly., Vancouver

And on behal f of the Brotherhood:

G C.W Bow es, General Chairman, U T.U (T) - Vancouver
R T. OBrien, Vice President, U T.U , Richnond, B.C.

AWARD COF THE ARBITRATOR



The issue in this case is whether, under the applicable collective
agreenent provisions, it is proper to take into account the genera
hol i day pay to which an enployee is entitled, in determn ning whether
or not he is entitled to a paynent (and if so, in what anpunt), under
t he guarantee provisions.

The general provision for a monthly guarantee was set out in Article
208 (e) of the collective agreenment, which was as foll ows:

"(e) Cuarantee
Assi gned m xed, wayfreight, switcher and unassigned crews wll be
guaranteed 2800 mles for the nonth of February and 3000 nmiles in
any ot her cal ender nonth, or portion of a nonth pro rata,
inclusive of all classes of service. Wen the regular nonthly
nmleage is |l ess, such crews may be used in other service to nmeke
up guarantee w thout constituting a runaround. Crews worKking
only part of a nonth will be credited with m|eage nade at the
rate of 100 miles for each day regularly set up but not in excess
of 2800 mles for the nonth of February and not in excess of 3000
mles in any other cal endar nonth.

Trai nmen who only work a portion of a nonth on any run will be
paid their full proportion of the conpensation provided for such
run under this schedul e:

"EXAMPLE" ------- Guaranteed m | eage for the nonth of
February............ 2800 miles Actual mles made on the
assignment..................... 2600 mles Total Guarantee
ACCIUING. ..t e e e 200 mles
Trainman A mekes. ... ......... ... 12 trips
Trainman B mekes. .. ....... ... .. .. .. ... 4 trips
Total trips made for nmonth.................... 16 trips

Trainman A is entitled to 12/16 of the guarantee of 200 niles
Trainman B is entitled to 4/16 of the guarantee of 200 miles.

The sane fornula to apply for any cal endar nonth when guarant ee
is 3000 nmiles."

This provision is referred to in the award of a board of arbitration
establ i shed between the parties to deal with the determ nation of
certain matters relating to wages and working conditions. That

board, under the Chairmanship of M. O B. Shime, QC. issued an award
on July 19, 1977, which included the foll ow ng:

"Al'l enployees currently enployed on a regular basis who are
affected by this award are to receive a mnimum nont hly
commensurate with the guarantee contained in Article 208(e)."

Later, the arbitration board, pursuant to a procedure contenplated in
its award, prepared certain contract |anguage necessary to the



i mpl ementation of the award. The clauses thus prepared included the
fol | owi ng:

"Notwi t hstandi ng the aforesaid article trai nnen enpl oyed on a
regul ar basis as regularly assigned and unassigned trainnmen in
freight service shall be guaranteed the reasonabl e opportunity
to earn $1393.50 per nonth for conductors and $1233.60 per nonth
for brakemen save and except for February where this guarantee
shal | be $1300.60 for conductors and $1151.36 for brakenen.

Thi s guarantee shall not apply to spare trai nnen who are not
enpl oyed on a regul ar basis.

Regul arly assi gned and unassi gned crews will not be reduced and
spare trainmen will not be increased for the purpose of avoid-
ing the aforesaid guarantee."

In providing, inits award, that enployees enjoy a guarantee
"conmmensurate" with that contained in Article 208 (e), the board of
arbitration intended, it seens clear, to retain the general nature of
the guarantee while permtting its restatement in dollar, rather than
m | eage terns. The |anguage | ater prepared by the board gives effect
to this. The question of what sort of paynents shall be included or
excluded in cal culating any anmount that m ght be payabl e under the
guar antee appears not to have been in contention, and not to have
been dealt with by the board of arbitration. The net effect, then

is that the guarantee provided for in Article 208 (e) is continued,
al t hough expressed in sonewhat different terns.

In Case No. 170 | made the follow ng general remarks relating to
guarantees. These were repeated in Case No. 222. They are as
foll ows:

"I'n the absence of sone express provision in the agreenment, it is
nmy view that holiday pay would naturally be included in the tota
of an enployee's earnings, and that any paynent necessary to
bring himup to the guaranteed | evel would be determ ned having
regard to this total. Clearly, every enployee entitled to
hol i day pay gets the benefit of this credit, just as does every
enpl oyee who actually works."

The guarantee in Article 208 (e) is expressed in ternms of mles.

This had, indeed been the case with respect to the guarantee dealt
with in Case No. 222, and is common on the railroads. The |anguage
prepared by the board of arbitration in this case is in dollar terms,
and guarantees earnings. This does not, however, affect the genera
proposition that holiday pay is included in earnings unless there is
some specific provision excluding it.

The | anguage governing the guarantee in the instant case does not
excl ude holiday pay fromthe anpunts to be considered in making up
the guarantee. The Union argued that this was an oversight, since
enpl oyees in passenger service benefit froma guarantee which is
"excl usive of overtine, switching, detention and General Holiday
paynment”. No such exclusion appears in Article 208 (e) or in the

| anguage prepared by the arbitration board. It does not appear that
this difference can properly be described as an "oversight", the two
provisions differing in many respects. |If a conclusion is to be



drawn fromthe difference in the two provisions, it would be that
where one excl udes general holidays (as well as several other heads
of paynment which relate to time actually worked), the other does not.
In any event, an arbitrator has no jurisdiction to correct what may
be thought to be oversights in the collective agreenent. It nay al so
be borne in mind that, as the board of arbitration noted, there are
many differences as between the several groups of enployees and

cl asses of service covered by the collective agreenent.

It is the |language of the collective agreenent which nmust govern, and
in the instant case that |anguage does not support the exclusion of
hol i day pay fromthe cal culati on of an enpl oyee's earnings in any
mont h. Accordingly the grievance nust be di sm ssed.

J. F. W WEATHERILL
ARBI TRATOR



