CANADI AN RAILWAY OFFI CE OF ARBI TRATI ON
CASE NO. 670
Heard at Montreal, Tuesday, Septenber 12,1978
Concer ni ng
NORTHERN ALBERTA RAI LWAYS CO.
and

BROTHERHOOD OF RAI LWAY, AIRLI NE AND STFAMSHI P CLERKS, FREI GHT
HANDLERS,
EXPRESS & STATI ON EMPLOYEES- SY. BRD. NO. 15

EXPARTE

DI SPUTE:

Violation of Articles 5.1 and 6.7 of the Collective Agreenent by
appoi nting a Junior person as Travelling Representative.

EMPLOYEE' S STATEMENT OF | SSUE

G Kushneryk and others applied for the position of Travelling
Representative, Dunvegan Yards, effective August 1, 1977. He and the
others were denied the position on the basis that they did not neet
certain requirements, and the position was awarded to a junior

enpl oyee.
FOR THE EMPLOYEE

(SGD.) D. C. DUQUETTE
GENERAL CHAI RVAN

There appeared on behalf of the Conpany:

M Yor st on - Labour Relations Oficer, CP Rail
Mont r ea
R. A Lloyd - Operations Manager, N A Ry., Ednonton
And on behal f of the Brotherhood:
D. C. Duquette - General Chairman, B.R A . C., Mntrea
C. G'i bbons - Director of Information Services, B.R A C
Mont rea

AWARD COF THE ARBITRATOR

Articles 5.1 and 6.7 of the collective agreenent are as foll ows:

"5.1 The right of promption and seniority of enployees within
their seniority group will extend over the Northern Al berta
Rai | ways and will be governed by nmerit, fitness and ability.
VWere these are sufficient, the senior enployee will be given



preference.”

"6.7 When a vacancy occurs, the Operations Manager will fill sanme
by appointing the senior man who, in his opinion, is entitled to
it, but this will not prevent any enpl oyee senior to the man so

appointed in his classification claimng his right to the
position under Article 5.1 hereof, provided he files his protest
within ten cal endar days after the appoint- nent has been
bul l eti ned as above. Should any question arise as to the senior
applicant receiving the appointnment to any one of the nore

i nportant schedul e agencies, an effort will be nmade by the
Company Officers and the Local Chairman to reach a decision
failing which the latter may refer the case to the Genera

Chai rman to handl e through the usual channels."

In the instant case a vacancy occurred and a nunber of enpl oyees
applied for it. M. Kushneryk was the senior applicant. If M.
Kushneryk had the "nerit, fitness and ability" to performthe job
then it would appear fromArticle 5.1 that he was entitled to it,
although it is to be borne in nmnd that under Article 6.7 it is the
opi nion of the Operations Manager which governs, subject to the
enpl oyee's right of grievance.

The job bulletin set out a nunber of qualifications which the Conpany
requi red of a successful candidate for the job. The Operations
Manager interviewed the grievor on his application and forned the

opi nion that the grievor was not qualified to performthe job. There
is nothing to support any suggestion that the Operations Manager
acted arbitrarily or that he sought to discrimnate unfairly against
the grievor. The question to be determ ned, under this collective
agreenent, is whether, on objective considerations, the opinion of
the Operations Manager was so clearly wong that it nust be set

asi de.

Fromthe material before nme, there were proper grounds on which the
Operations Manager could rely in reaching the opinion he did. O the
Six requirenents set out on the bulletin the grievor was considered
qualified, or capable of being qualified within a short tinme, with
respect to three. The Conpany does not appear to have taken a rigid
view of the matter but to have given the grievor credit not only for
past experience, but also for the potential devel opment of the human
qualities called for by the job. Rather, the decisive consideration,
in assessing the grievor's qualifications, was his |ack of know edge
or lack of experience in certain specific areas felt to be of

consi derabl e i nportance to the job. The job posting called for
"conpl et e know edge and understandi ng of AAR car |oading rtles", for
"know edge of accounting procedures", especially as relating to On
Hand Representatives, and non-carload traffic, and for "know edge and
under st andi ng of Freight and Express | oss and damage rul es and
procedures”. The grievor was an experienced enpl oyee, and while he
had some know edge of a variety of jobs and would Iikely have been
able to develop his know edge of the areas referred to, he was not
fully know edgable in those areas, and the Operations Manager's
opi ni on cannot be said to have been unreasonabl e.

Apart fromthe foregoing, there exists a menorandum of agreenent
dat ed Septenber 1, 1972 which deals specifically with the job in



question. Under that agreenent, the Conpany nay appoint from outside
t he Union ranks where, in the opinion of the Conpany, no applicant
fromthe clerical and operator classification neets its standards for
the Job. The effect of this, in ny view, is to underline the

di scretion which the Conpany is given, in that it is its opinion

whi ch governs. | do not consider that this is an absolute

di scretion, but it can at |east be said that such opinion nust be
shown to have been clearly wong, if a grievance such as this is to
succeed.

In the instant case the Operations Manager's opi nion has not been
shown to be wong, and it cannot be concluded that the grievor was
entitled to the job in question pursuant to the collective agreenent.

Accordingly, the grievance is deni ed.

J. F. W WEATHERILL
ARBI TRATOR



