CANADI AN  RAILWAY OFFI CE OF ARBI TRATI ON
CASE NO. 675
Heard at Montreal, Tuesday, October | OQth, 1978
Concer ni ng
CANADI AN PACI FI C EXPRESS LTD. (CP EXPRESS)
and

BROTHERHOOD OF RAI LWAY, Al RLINE AND STEAMSHI P CLERKS, FRElI GHT
HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

Di sci pline assessed M. G Lenire Lachine Terminal, for incidents of
April 17 and 19, 1978.

JO NT STATEMENT OF | SSUE:

The Conpany charged enployee G Lemire with insubordinati on account
i ncidents that took place at Lachine Terminal on April 17 and 19,
1978.

M. Lemire was held out of service for the period April 21st to My
5th inclusive.

As a result of an investigation conducted April 26, May 1 and 2,
1978, the enployee was issued fifty (50) demerit marks.

The Brotherhood contends the charges agai nst enpl oyee Lenire were not
sustai ned and that the denerit marks should be renmoved and paynent
made for time |ost account held out of service.

The Conpany maintains the discipline assessed was justified.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) L. M PETERSON (SGD.) D. R SM TH
GENERAL CHAI RVAN Dl RECTOR, LABOUR RELATI ONS

AND ADM NI STRATI ON

There appeared on behal f of the Conpany:

D. Fl i cker - Counsel - Canadian Pacific Limted,
Mont r ea
D. Car di - Labour Relations Officer, CP Rail, Montrea
D. R Smth - Director, Labour Relations & Adm ni strati on,
CP Express - Toronto

L. Brunelle, - Regi onal Manager, CP Express, Montrea



And on behal f of the Brotherhood:

N. Beaul i eu, - Counsel for B.R A C. - Montrea

J. J. Boyce - Vice CGeneral Chairman, B.R A .C., Toronto

F. W MNeely - General Secretary Treasurer, B.R A C
Toronto

M Gaut hi er - Local Chairman, B.R A C., Mntrea

AWARD OF THE ARBI TRATOR

The incidents in which the grievor was involved on the days in
guestion are as follows: 1). At about 1830 on April 17, the
grievor, who was still on the Conpany's prem ses although his own
shift was over and he had punched out, tel ephoned the Term na
Operations Manager, M. Savoie, at his hone to protest an assi gnnent
of work which had been nmade to anot her enpl oyee. Challenged by the
Operations Manager to do so, the grievor was unable to indicate how
the assignnent in question was contrary to the collective agreenent.
Neverthel ess the grievor, who was the |ocal |odge President,
indicated to the Operations Manager that he would cl ose the plant
down over the matter. While the grievor's actual constitutiona
powers as Union President may be limted, he would neverthel ess
appear to sonme extent as a figure of authority, and he plainly

consi dered that he was dealing with a union matter. This way of
proceedi ng was clearly inproper and exceeded the bounds of proper
union activity. The considerations enunciated in Case No. 632 do
not apply here: this is not a case of "freedom of speech” in the
context of a union-managenent neeting. Rather, it is a case of an

i nproper threat of illegal action, made in circunstances where no
provocation exi sted. The grievor was, in ny view, subject to
discipline in respect of this matter.

2). On the sane evening, the grievor spoke to M. Kurty, the Night
Co-ordinator, protesting the asslgnment above referred to. M.
Kurty, further, overheard the grievor's conversation with M. Savoie,
as did M. Lafrance, Vehicle Inspector. There was, however, no
substantial m sconduct on the grievor's part with respect to those
two men on the night in question

While there is sone conflict in the statements of the persons above
referred to and others, | amsatisfied fromthe nmaterial before nme
that the grievor did make the i nproper threat above noted. That is,
however, the extent of any substantial wong-doing on the grievor's
part on April 17.

3). On the evening of April 19 the grievor was in the cafeteria
speaki ng to enpl oyees and was told by Vehicle Inspector Dube that
that was not the place to hold union neetings. The grievor, it is
said, told M. Dube to go upstairs if he wanted to avoid trouble.
Again, there is some conflict in the statenents, but it is ny
conclusion that the grievor did reply roughly to M. Dube, although
he left the cafeteria very shortly thereafter. Wile the grievor my
have behaved offensively, it was not a matter of any rea

significance and it is debatable whether it could be the subject of
any discipline at all



4). Alittle later the grievor was spoken to by Vehicle | nspector
Continelli in the valve room M. Continelli advised the grievor to
have his card signed, deposit his bills and park his vehicle before
maki ng his rounds in the billlng roomand the lunch room The
grievor replied roughly and aggressively and told M. Continelli he
woul d end up receiving a punch in the nouth. This does not appear to
have troubled M. Continelli much, who replied that he would not be
the one to punch in the nouth. Again the grievor's conduct was

of fensive, but | do not consider that in this instance there was any

serious threat involved. It is, again, debatable whether this was an
occasi on warranting discipline.
5). Still later that evening the grievor was told by the Yard

Supervisor, Containers, to |leave his departnent, where he had no

busi ness. The grievor replied that he was the union representative
and no one would make him |l eave. It does not appear that the grievor
was on any proper union business at the tine. It appears that he did
| eave the area. This again appears to be an instance of m sconduct
on the grievor's part, in that he was in an area where he had no
proper business at the time and no authorization. Again, however, it
is not an incident of any great noment.

This case thus involves a nunber of incidents which appear to have as
their connecting thread the grievor's busying hinself on what appears
to have been inproper, or at |east m sunderstood union activity. 1In
the course of this he interfered to sone extent with the work of

ot her enpl oyees, he spoke offensively to supervisors, and, nore
seriously, he nade a rather generalized threat to call an illega
strike.

Whil e the events of April 19 do reveal m sconduct on the grievor's
part, each of themwas relatively trivial in itself, although when
they are viewed together | think the Conpany was justified in
considering that discipline should be inposed. | would not consider
however, that the assessnment of nore than ten denerits in respect of
the incidents of of April 19 was justified. The events of April 17
are related perhaps in terns of a conmon theme that appears to have
preoccupi ed the grievor during that tine, but the threat of an
illegal strike constitutes a separate matter and woul d be a separate
ground of discipline. Wiile the threat was a sonmewhat generalized
one, and the grievor did not then pursue it with M. Savoie, it was
not, as the surrounding and | ater circunstances show, not an idle
one. It was the sort of matter to be taken seriously. |In ny view,
the incident of April 17 would justify the inposition of twenty
denerits.

Thus, for the events in question, it is ny viewthat the assessnent
of a total of thirty demerits, while a heavy penalty,did not go
beyond the range of reasonable disciplinary responses to the
situation. A total of fifty denerits, l|eaving the enployee virtually
on the point of discharge, appears to nme to be clearly excessive.
Accordingly it is my award that thirty demerits be substituted for
fifty on the grievor's record in respect of the incidents in

questi on.



J. F. W WVEATHERILL
ARBI TRATOR



