CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 677
Heard at Montreal, Tuesday, October | OQth, 1978
Concer ni ng
CANADI AN PACI FI C EXPRESS LTD. (CP EXPRESS)
and

BROTHERHOOD OF RAI LWAY, Al RLINE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

Di sci pline assessed 39 enpl oyees, Lachine Term nal, Montreal, Quebec,
for | eaving post of duty w thout perm ssion on April 19, 1978, and
participating in an illegal work stoppage.

JO NT STATEMENT OF | SSUE

The Conpany assessed 25 denerit marks to each of the 39 enpl oyees for
the above incident. O the 39 enpl oyees charged, 3 enpl oyees,

Messrs. S. Martel, J. Marcotte and D. Robillard, were dism ssed from
servi ce account accumnul ati on of 60 denerits.

The Brotherhood contends the denerits issued were too severe and
shoul d have been reduced or cancell ed.

The Conpany contends the discipline was justified.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) L. M PETERSON (SGD.) D. R SMTH
GENERAL CHAI RVAN DI RECTOR, LABOUR RELATI ONS

AND ADM NI STRATI ON

There appeared on behal f of the Conpany:

L. Brunel | e, Regional Manager, CP Express, Mntrea

D. R Smth, D rector, Labour Relations & Adm nistration, CP
Express, Toronto

D. Cardi, Labour Relations Oficer, CP Rail, Mntrea

And on behal f of the Brotherhood:
J. Boyce, Vice Ceneral Chairman, B.R A . C., Toronto

J.
F. W MNeely, General Secretary Treasurer, B.R A C., Toronto
M Gaut hi er, Local Chairman, B.R A.C., Mntrea

AWARD OF THE ARBI TRATOR



On the day in question, 42 of the 86 enpl oyees working on the
afternoon shift at the Lachine Termnal, left their work and
congregated at the entrance to the termnal. It seenms clear that the
enpl oyees acted in concert, although it is not clear that they acted
in accordance with a conmon understanding. The statenents given by
the enpl oyees at their investigation vary considerably with respect
to the reason or notive for their action. At the hearing of this
matter, the Union contended that the enployees in question wal ked of f
the job to protest the action of the Conpany in sending hone an

enpl oyee who had refused to performcertain duties to which he had
been assigned. This contention, however, really gives the lie to the
signed statenents of npbst of the enpl oyees concerned.

However that nmay be, the enpl oyees concerned did wal k off the job

Wi t hout perm ssion and they knew or ought to have known that it was

i mproper, and a violation of the collective agreenent, for themto do
so. |t does not appear that this was a strike called or authorized
by the Union as such, although there does not appear to have been any
responsi bl e steps taken by local union officials to deal properly
with the matter. Whether the reason for the enpl oyees' conduct was
that advanced by the Union, or whether there was sonme other reason,
there was certainly no justification or reasonabl e cause for the

enpl oyees' action. It was quite clearly wong and it subjected them
to serious disciplinary neasures, as for participation in an illega
strike.

The real issue in this case is as to the severity of the penalty

i nposed. Under a systemin which an enployee is subject to discharge
for the accunul ation of 60 denerits, the assessnent of 25 denerits is
clearly a serious matter. There does not exist, as far as I am
awar e, any applicable set of guidelines which would nake it possible
to evaluate with nuch objectivity the assessnment of a nunber of
denerit points for any particular offence. There have been cases in
whi ch the assessment of denerit points for certain offences has been

reviewed, and there are as well, in other areas of enploynent, sone
cases which have dealt with the matter of the appropriate penalty for
participation in an illegal strike. Obviously, much will depend in

any case on the particular circunstances involved as well as on the
nore general considerations relating to the enploynment situation
which might be material. The issue to be determined is, in genera
ternms, whether the particular penalty inposed goes beyond the range
of reasonabl e disciplinary responses to the situation.

As | have indicated, participation in any event in the nature of an
illegal strike is a serious offence and a relatively heavy penalty
may be expected. In ny view, assessnent of as many as twenty
denmerits, while a severe penalty, could not really be said to be
excessive. While it is hard to justify fine distinctions in these
matters, | do consider that a penalty of twenty-five denerits, where
it is assessed as a general penalty to a substantial group of either
m sgui ded or unconprehendi ng enpl oyees, is excessive. | wculd
observe that it was stated at the hearing (with respect to another
matter) that the Conpany underwent some three illegal strikes during
a certain period. (The matter is put in question by the Union, and
make no finding on it). [If that were so, however, and if the Conpany
had consistently applied the discipline of assessing twenty denerits



to those who took part, then (assuming the events were sufficiently
separate to allow the penalty to be known in each case) any enpl oyees
who participated in all three such strikes would - in ny view - be
subj ect to discharge. Such an accunul ation of discipline would
satisfy the requirenments of a system of progressive discipline,
translated into the terns of a point system

Accordingly, | conclude that a penalty of twenty-five denerits was
excessive, although a penalty of twenty demerits would not have been
It is therefore my award that the disciplinary records of the

enpl oyees concerned be anended to show twenty, rather than
twenty-five, demerits. This will, it appears, require the

rei nstatenment of twc enpl oyees who woul d thus have records totalling
fifty-five denerits rather than sixty. Those two persons, Messrs.
Marcotte and Robillard, are entitled to reinstatenment w thout |oss of
seniority and with conpensation for |oss of regul ar earnings,

al though | award that their discipline records should show the twenty
denmerits in question as assessed on October 10, 1978. Anot her

enpl oyee, M. Martel, was subject to discharge for accunul ati on of
sixty denmerits in any event.

J. F. W WEATHERILL
ARBI TRATOR



