CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 682
Heard at Toronto, Monday, October 2, 1978
Concer ni ng
CANADI AN NATI ONAL RAI LWAY
and
UNI TED TRANSPORTATI ON UNI ON

EX PARTE

DI SPUTE: Clainms by the conpany that it is entitled to use road

——————— crews in the operation of a train from Ati kokan to
Neebi ng via MKellar Island, and that the use of such
crews on such operation is not contrary to the definition
of yardnen's work contained in article 102.1 of
col l ective agreenent 4. 3.

There appeared on behal f of the conpany:

S. T. Cooke, Assistant Vice-President; P. Antymi uk, Counsel, and
ot hers

And on behalf of the union: G MDevitt, Vice-President; J.L.
Shi el ds, counsel

I NTERI M RULI NG OF THE ARBI TRATOR

Following the institution of the service referred to in the dispute,
certain enployees of the conpany at Thunder Bay, followed |ater by
others at Sym ngton, Melville and Rainy River, withdrew their
services, fromand after September 14, 1978. As of the date of this
hearing, | was advised that enpl oyees at Sym ngton, Melville and
Rai ny River had returned to work.

The stoppage of work, it appears, relates to a position apparently
adopted by certain enployees to the effect that the conmpany woul d not
be entitled, under the collective agreenent, to take the position it
has. The conpany, in an attenpt to resolve the matter has, al ong
with other actions, instituted this grievance. The grievance was not
subnmitted in accordance with any grievance procedure established by
the collective agreenent. Rather, so that the matter may proceed

wi th dispatch, the conpany seeks to proceed directly to arbitration.



No obj ection has been taken with respect to the formof the grievance
or the by-passing of any grievance procedure.

The conpany has sought as well to invoke the "ex parte" procedure for
proceeding to arbitration in the absence of an agreed Joint Statenent
of Issue. This procedure is contenplated by article 8 of the

Menor andum est abl i shing the Canadi an Railway Office of Arbitration
While slightly less than forty-eight hours' notice of intent to
proceed in this manner nmay have been given, the union does not raise
any objection in that regard.

Fromthe foregoing it would appear that a grievance has been advanced
and that the di spute above set out may proceed in the Canadi an

Rai lway O fice of Arbitration.

The uni on does not, however, waive the requirenent of conpliance with
article 5 of the Menorandum establishing the Office of Arbitration
That article relates to the procedure for filing and the tinmes for
heari ng di sputes. By the regular application of this article, the

i nstant di spute woul d not be heard until, at the earliest, the second
Tuesday in Novenber, 1978. The "ex parte" procedure does not relate
to the actual hearing of an arbitration on its merits. The
arbitrator has no jurisdiction apart fromthat contained in the
col l ective agreenent, the Menorandum and, in a general way, the
Canada Labour Code. None of these authorities confers on him any
power to waive conpliance with their terns or to institute any form
of sunmary procedure.

Thus, in the absence of waiver of the procedural requirenents, |
cannot proceed in this matter today.

It may, however, be proper to nake the following coxments. First,
as to the work stoppage, both parties appear to agree that it is
contrary to the collective agreenent. Certainly the correct
procedure to be foll owed by enpl oyees who consi der thensel ves
aggrieved would be to resort to the grievance procedure. Second, the
uni on has asserted that the conpany is in fact entitled to nake the
assignment it has. In this sense, there may be said to be no rea

"di spute" between the parties. 1In these circunstances, it is surely
fair to state that the conpany is, as the parties to the collective
agreenent are agreed, entitled to use Road Crews in the operation of
trains from Ati kokan to Neebing via MKellar Island, and that the use
of such crews is not contrary to the definition of Yardnmen's work
contained in article 102.1 of collective agreenment 4. 3.

Third, | would indicate, wi thout now nmaking a final ruling on the
point, that | do not consider that individual enployees are, as such
entitled to notice of, or to the right to participate in the hearing
of this grievance. It is a matter between the enployer and the
bargai ni ng agent, as are nost grievances, even although it my wel
have i nportant effects on enpl oyees, as do many.

Finally, | would note that | do consider that the grievance does

i nvol ve a dispute between the parties in the sense that there is a
specific claimfor relief on which I amasked to rule. There is, as
appears fromthe foregoing, no dispute on the substantial question
on which | have therefore indicated my views. | do not make any
formal ruling thereon, for the reasons above set out.



The only correct procedure now to be followed is to adjourn the
matter, the enployer to advise the Canadi an Railway O fice of
Arbitration in the usual way if the matter is to be proceeded wth.

DATED AT TORONTO THI S 2nd DAY OF OCTOBER, 1978.

Arbitrator



