CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 687
Heard at Montreal, Tuesday, Novenber 14, 1978
Concer ni ng
ALGOVA CENTRAL RAI LWAY
and
UNI TED TRANSPORTATI ON UNI ON (T)

EXPARTE
Dl SPUTE:

Cl ai m by Conductor/Pilots conmencing May 23rd, 1978 and conpl et ed
July 27th, 1978 in the proper application of Article 11 of our
col l ective agreenent.

EMPLOYEES' STATEMENT OF | SSUE

Assi gned Conductor/Pilots positions were working on an alternating
schedul e of five days on and ten days off with Hearst, Ontario as the
hone terninal

Conductor/Pilots were on a continuous service for the five day period
and due to the length of time on duty Article 11 of our collective
has formul ated their pay when hours exceeds mles. The Conpany has
finally accepted this conpensation, but has not fully conpensated the
Conductor/Pilots according to Article 11

The United Transportation Union Local 885 contends that
Conductor/Pilots be conpensated in accordance with proper application
of Article 11 of our collective agreenent.

FOR THE EMPLOYEES:

(SGD.) J. SAND E
General Chai r man

There appeared on behal f of the Conpany:

V. E. Hupka Manager |ndustrial Relations, AC Ry., Sault Ste.
Mari e

N. L. MIls Superintendent Transportation, AC Rly., Sault
Ste. Marie

And on behal f of the Brotherhood:

J. Sandi e General Chairman, U T.U (T) - Sault Ste. Marie

AWARD OF THE AHBI TRATOR

The positions in question were created on a tenporary basis to dea



with a particular situation, the detouring of CN trains for a period
of approximately three nonths while an extensive track maintenance
program was carried out by that Conpany. An understandi ng was
reached between the parties as to the conditions of the assignnment.
This included the provision of acconmpdati on and of neal expense, and
in particular there was agreement that pay would be on the basis of
conti nuous service so as not to inpede novenent of trains during the
period of detouring. Those appointed to the positions would be on
duty for five days, and off for ten, before going back on duty.

The Conpany has paid the enpl oyees concerned, and has applied the
provisions of Article 11 of the collective agreement relating to
overtime. That article is as foll ows:

"Overtine - Freight Service

On runs of one hundred (100) miles or less, overtinme wll
begin at the expiration of eight (8) hours., on runs of over
one hundred (100) mles, overtinme will begin when tinme on
duty exceeds the miles run divided by twelve and one-half
(121/2). Overtime shall be paid for on the m nute basis, at
a rate per hour of 3/16ths of the daily rate. (See Article
10 in regard to ternminal time). Tinme paid for arbitraries,
i.e. tinme at Franz, OCba, shovelling out snow from switches,
changi ng of f diesel units enroute, doubling etc. is not to
be included in conputing overtine."

In a general way, the assignments in question may be thought of as
consi sting of on-duty periods of 120 hours. Overtine, in effect,
becomes payabl e after 8 hours. Any difference between cal cul ati on on
a mleage basis and cal culation on an hours basis is not significant
for the purposes of this case, which involves not the genera
entitlenent to overtine that is admtted but rather the exception
fromovertinme of certain periods, pursuant to the | ast sentence of
Article 11.

Article 11 becane effective, along with other provisions of the
col l ective agreenment, after the agreenent relating to the piloting
posi tions had been worked out. The new collective agreenent
provisions, Article 11 anong them are generally applicable, and

see no necessary contradiction between them and any of the provisions
of the piloting agreenent. |If there were, it would be ny view that
the provisions of the collective agreenent would prevail, but the

i ssue does not arise.

The | ast sentence of Article 11, in ny view, really has significance
only with respect to the calculatlon of overtine in nileage-related
situations. Where work is performed at some point on a run which has
no effect on the mleage of the run (and a nunber of exanples of such
work are set out in the |last sentence of Article 11), then
"arbitrary" paynments would be nade, to ensure proper renuneration for
wor k performed, w thout affecting the general schene of

nm | eage-rel ated paynent, including paynent for overtinme Were
"arbitraries" are paid, the tine so rewarded is not included in
overtime cal cul ation

In the instant case, it does not appear that there would really be



any occasion for the paynent of "arbitraries". The enployees
concerned are in continuous service during their five-day tours of
duty - or are at |east paid on that basis - and there would be no
need for the sort of special adjustnment represented by an "arbitrary”
payment. They are indeed paid for the tine they may be at Franz or
at Oba or anywhere else, and they are paid for shovelling snow from
switches, or whatever else they may do during that period. that is
because they are paid in any event, their unusual assignhnment
involving a five-day period of continuous service. "Tinme at Franz''
or "time at Cba" is no different fromtinme at any other point where
the empl oyee may be during such a period of service. Paynment for
such time is not the payment of an "arbitrary", it is sinply paynent
within the regular course of the assignnent, and if it is made in
respect of a part of that assignnent for which overtinme is payable,
t hat does not affect the matter at all, and there is no occasion for
reduci ng the overtine paynents to which the enployees are entitled
under the general provisions of Article 11

It woul d appear that "time at Franz" or "time at Oba" calls for the
paynment of an "arbitrary", whereas time at sonme other point does not
(unless, at that other point, the enployee shovels snow, or doubles,
or does sonething else that would entitle himto an arbitrary),
because it is only at Franz and Oba that Junction switching is
performed. |If this is so, the parties m ght have been wiser to refer
to "junction switching'' as an exanple of an arbitrary and to omt
the otherwi se puzzling reference to Franz and Oba. It nmy be that
there is some other explanation. | nmeke no specific finding on this
poi nt, however, since as | have indicated | do not consider that for
the assignnent in question there was any occasion for payment of tine
in the formof "arbitraries".

The grievance is, therefore, allowed. |t is ny award that the
Conpany not reduce the overtine entitlenments of the enpl oyees
concerned in the manner descri bed.

J.F. W WEATHERI LL
ARBI TRATOR



