CANADI AN RAILWAY OFFICE OF ARBI TRATI ON
CASE NO. 695
Heard at Montreal, Tuesday, February 13, 1979
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Appeal on behalf of M. R Skakle, against the Conpany's deci sion
when, in the application of Article 12.17 of Agreenent 5.1 he was not
allowed to denmonstrate his qualifications after the appeal.

JO NT STATEMENT OF | SSUE:

On January 18, 1978 the Conpany bulletined a position of Investigator
in the Express Clains Departnent as item 8 on regional bulletin
nunber 1. M. Skakle was one of a nunber of applicants. All
applicants were interviewed and given a test before appoi ntment of
successful applicants. The results of the test and the enpl oyees’
prior experience showed that M. Skakle did not possess the m ni mum
qualifications required for the position and a junior applicant was
appoi nted. M. Skakl e appeal ed the deci sion under the provisions of
Article 12.17 and requested that he be allowed to denonstrate his
qualifications. The Conpany denied the request on the basis that the
enpl oyee's lack of qualifications had been established.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) J. A. PELLETIER (SGD.) S. T. COOKE
NATTONAL VI CE- PRESI DENT ASS| STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

G A Carra - Assistant Director, Enployee Rel ations, Express
Di vision, C.N. R, Montreal

C. L. LaRoche - System Labour Relations Oficer, C.N R, Mntreal

J. F. Johnson - System Cainms Oficer, Express Division, CNR
Mont r eal

E. Ponzi - Clains Analyst, Express Division, CNR, Montreal

And on behal f of the Brotherhood:

G Thivierge - Regional Vice President, C.B.R T., Montreal

AWARD OF THE ARBI TRATOR



Article 12.17 of the collective agreement is as foll ows:

"12.17 When a senior applicant is not awarded a bulletined
position, he may appeal the appointnent, in witing, within 14
cal endar days of such appoi ntnment through the grievance
procedure. After nmaking an appeal, he may be required or with
t he concurrence of the Local Chairman be allowed to denonstrate
his qualifications for the position. The Local Chairman may be
present at such denonstration.”

The grievor was a senior applicant for the job in question, and he
was not awarded it. He has, as he is entitled to do, appeal ed the
appoi ntnent. The issue in such an appeal will be, essentially,
whet her or not the Conpany, in nmaking the appointnent, was in
violation of Article 12.12, which is as foll ows:

"12.12 When a vacancy or a new position is to be filled, it shal
be awarded to the senior applicant who has the qualifications
required to performthe work. Managenment will be the judge of
qualifications subject to the right of appeal by the enpl oyee
and/or the Brotherhood. The nanme of the appointee and his
seniority will be shown on the next bulletin."

In the instant case, the Conpany did in fact conduct a test of al
applicants for the job who wished it, including the grievor. There
is no issue before me as to the validity or fairness of the test.
Whet her or not any test was given to applicants prior to the
Conpany's awardi ng the position, the grievor or any other senior
enpl oyee not awarded the job would still be entitled to appeal
Further, an enpl oyee nmaki ng such an appeal could still request that
he be allowed to denpnstrate his qualifications, as Article 12.17
contenplates. The issue for decision here is whether or not the
Conmpany mnust necessarily grant such request.

Article 12.17 does four distinct things. First, it allows a senior
applicant for a job to appeal, when it is awarded to soneone el se.
That is an option open to the enployee, and no one may deny it to
him The grievor has exercised that option in this case. Second,
Article 12.17 allows the Conpany to require that an enpl oyee who has
made such an appeal denpnstrate his qualifications. The Conpany does
not make such a requirenent in this case, being satisfied, it seens,
with the earlier test. Third, Article 12.17 provides that an

enpl oyee who has made an appeal nmay, with the concurrence of his
Local Chairman, be allowed to denonstrate his qualifications. It is
this aspect of the article which is in issue here. Fourth, Article
12.17 provides that, where there is such a denopnstration, the Loca
Chai rman nmay be present. No issue arises as to that in the instant
case.

The issue in the instant case, then, is as to the alternative set out
in the second sentence of Article 12.17. "After maki ng an appeal, he
may be required or with the concurrence of the Local Chairman be
allowed to denmonstrate his qualifications for the position". There



is a difference of course between being required to do sonething and
being allowed to do it. |In each case, there is a difference between
what is mandatory and what is optional. The requirenent that an

enpl oyee denonstrate his qualifications is one which may be inposed,
at its option, by the Conpany. It does not exercise that option in
this case, as has been noted. Here, instead, the grievor seeks to be
allowed to take the case. A condition of such a request is the there
be the concurrence of the Local Chairman. That concurrence no doubt
has been given. Wat remains to be determned is whether the Conpany
nmust allow this request or whether it may refuse it.

On the face of it, Article 12.17, in its second sentence provides
clearly that an enpl oyee "may be required"” to denonstrate
qualifications or, and this is what is relied on, that he "May --be
al lowed" to do so. This language is clearly perm ssive, in the sense
that the Conpany nmay or may not allow the denpnstration of
qualifications. |t does not confer a right on the enployee to
denmonstrate his qualifications. It would, indeed, be sonmewhat
surprising if such a right were established, when Article 12 is read
as a whole. The Company is under an obligation to award bull eti ned
jobs to the senior qualified applicant. Where a senior applicant is
not awarded a job, and appeals, it may well be in everyone's interest
to have the enpl oyee denobnstrate his qualifications, thus making it
nore |likely that the appeal will be resolved one way or the other

The Conpany always runs a certain risk in not selecting the senior
applicant, or in refusing a denpnstrati on when he appeals. On the

ot her hand, there is also a price to be paid in pernitting a
denonstrati on by any enpl oyee who requests one in connection with an
appeal. 1In dealing with the matter as it does, Article 12.17 permts
a degree of bal ance between these two. Such at any rate is a

possi ble rationale for the article. Watever the true rationale my
be, it remains that the article as it stands does not permt the

enpl oyee or the Union to require that there be a denpnstration in

t hese circumst ances.

The fact that the Conpany has all owed senior enployees to denonstrate
qualifications in sone cases in the past does not affect the plain

| anguage of Article 12.17. |ndeed, of the two cases presented by the
Uni on, one was a case in which the Conpany granted the request ("Nous
avons acqui esce a cette demande"), and the other was one where the
enpl oyee refused to undergo a test. |f anything, these instances
woul d tend to support the Conpany's position. | do not, however,
rely on any past practice, but sinply on the | anguage of Article
12.17 as it stands.

What is before ne is not the appeal of the grievor as such, but

simply his request to be allowed to denonstrate his qualifications,
pursuant to Article 12.17. That is a request which the Conpany had
the right to refuse. Accordingly, the grievance nust be di sm ssed.

J. F. W WEATHERI LL
ARBI TRATOR



