CANADI AN  RAILWAY OFFICE OF ARBI TRATI ON

CASE NO. 696

Heard at Montreal, Tuesday, February 13, 1979
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS
DI SPUTE:

Di scipline assessed M. D.R Nel son, Mtornan, Ednonton,

JO NT STATEMFNT OF | SSUE:

The Conpany assessed 40 denerit marks and suspended M. D.R Nel son
for 30 days for refusing to carry out instructions, nmaking defamatory
remar ks and i nsubordi nate behavi our at Ednonton, Alberta, on 28, 29
and 30 March 1978. The Brotherhood contends that no discipline was
warranted and requested that M. Nelson be paid for all tine held out
of service and that the forty denmerit marks be erased fromhis record
forthw th.

The Conpany declined the Brotherhood' s request.

FOR THE EMPLOYEE: FOR THE COVPANY:
(Sgd.) J. A Pelletier (Sgd.) S. T. Cooke
Nat i onal Vi ce-President Assi stant Vi ce-President

There appeared on behalf of the Conpany:

C. L. LaRoche System Labour Relations Oficer, C.NR
Mont r ea

R. Monett e Att or ney Mont r ea

M M Bebee Manager, Express - C.N.R, Ednonton

D. J. Stewart General Fleet Supervisor, C.N. R, Ednonton

D. Pont o Term nal Supervisor, C.N'R., Ednonton

J. Ahl strom Vehicl e dispatch Clerk, C.N R, Ednonton

And on behal f of the Brotherhood:

R. Henham Regi onal Vice President, C.B.R T., Vancouver
H L. Critchley Representative, C.B.R T., Ednonton
D. R Nelson (Grievor) - Ednmonton

AWARD OF THE ARBI TRATOR

The evidence is that on March 28, 1978, the grievor was instructed by



the Vehicle Service Clerk (in effect, the Dispatcher), to take an
enpty container fromthe Express Terminal to the piggyback ranp, and
then to proceed to a custonmer's prem ses (N K. Seeds Ltd.) to pick
up a trailer, and to drop it off at the Northern Al berta Rail way
termnal. The grievor did not follow these instructions. He did not
take the enpty container fromthe Express ternminal to the piggyback
ranp, instead, he proceeded directly to N R Seeds Ltd., where he

pi cked up the trailer and delivered it as instructed. He refused to
performthe first nove on the ground that he did not have tine.

The evidence is, further, that on March 29, 1978, the grievor was
instructed to take a | oaded trailer fromthe Express termnal to the
Northern Al berta Railway terminal, and then to pick up an enpty
trailer there and deliver it to the No. 7 Supply Depot. The grievor
refused to carry out this second nove, on the ground that he would
not have tine to do so without working overtine, and that he did not
work overtime. After the grievor had carried out the first nove, he
was again instructed to carry out the second, and he again refused.
The Vehicle Service Clerk then reported the matter to the Genera

Fl eet Supervisor, who contacted the grievor and repeated the
instruction. The grievor again refused, saying he would contact the
Local Chairman. Both the grievor and the General Fleet Supervisor
then contacted the Local Chairman who (quite properly) advised the
grievor that he should carry out the instruction. Shortly
thereafter, the General Fleet Supervisor was asked to contact the
gri evor again, which he did. The grievor sought to denonstrate that
the nove in question would involve overtine. The General Fleet
Supervi sor advised himthat it was his responsibility to carry out
the nove. This conversation was by radio, and the grievor announced,
publicly, "all you guys, listen to this". He did not carry out the
nove.

The evidence is, again, that on March 30, 1978, the grievor was
instructed to take a trailer to Canrose to pick up a |oad, and
return. The grievor advised that he would not make the trip unless
he were given a letter guaranteeing that he would not have to work
overtime. The Vehicle Service Cerk would not issue such a letter
but contacted the Relief Vehicle Supervisor, who went, with the
grievor, to the office of the General Fleet Supervisor. There, the
grievor re-stated his position, that he would not nake the trip to
Canrose without a guarantee that no overtime would be involved. The
Supervisor replied that no such letter would be issued. In
responding to this, the grievor referred to the Supervisor as a nazi
a fascist and a Conpany stooge. \When the Term nal Supervisor, who
was present, intervened to say that the grievor should get about his
busi ness and do the job, the grievor then said that he too was a naz
and a fascist. The grievor persisting in his refusal to accept his
assi gnment unl ess he received a witten guarantee that there would be
no overtinme, he was told by the General Fleet Supervisor to turn in
his keys, that he was out of service. At that, the grievor left the
supervisor's office, saying that the supervisor could not put himout
of service and that he would not turn in his keys. Subsequently, at
the request of the Termi nal Manager, the grievor did turn in his key
and | eave, but not before demanding, and receiving, a letter to the
effect that he was being taken out of service.

There is no substantial dispute as to the foregoing. |t is clear



and 1 find, that the grievor did, on the three successive days
referred to, refuse to carry out an assignnent. On March 30, and to
a | esser extent on March 29, this was done in such a fashion as to
meke it clear that a defiance of managerial authority was involved.
On March 30, this defiance was expressed in very inproper, and indeed
obscene | anguage. There can be no doubt that on each of these
occasions the grievor becane subject to discipline and that in
respect of March 30, even without regard to the previous day's
events, severe discipline would be Justified.

There was no justification for the grievor's conduct. |t does not
appear probable that any overtinme would in fact have been invol ved on
any of the occasions referred to, and that probability (or |ack of
it) is particularly clear with respect to March 30. Tl e Conpany
coul d not reasonably be expected to "guarantee" that there would be
no overtine, and for the grievor to advance that as a condition of
his doing his job was obviously inproper. There is no evidence

what ever that the Conpany had anythi ng agai nst the grievor or that
there was the | east shred of explanation for his description of the
Conmpany officers in the abusive ternms which the grievor used.

From ny readi ng of the collective agreenent, there appears to be no
justification for the belief that the grievor mght properly have
refused any overtine that m ght have been involved in the assignnents
referred to (although | have indicated ny view that no overtine would
in fact have arisen). | do not, however, nake any definite
deternmination as to the overtine provisions in this case. Even if it
were concl uded that overtinme was purely voluntary, that would not
have justified the grievor in his refusal to accept the directions in
guestion. Clearly, no substantial overtinme would have been invol ved
in any event. Any other enployee inproperly deprived of work would
be entitled to grieve, as would the grievor. There are present here
none of the exceptional circunstances which would justify any
departure fromthe general and well-established rule that an enpl oyee
shoul d carry out the instructions given him and protest then, if he
wi shes, through the grievance procedure.

The major thrust of the Union's argunment in this matter is that a
proper investigation, as required by Article 24.2 of the collective
agreenent was not held. That article is as foll ows:

"24.2 I nvestigations in connection with the alleged irregulari-

ties will be held as quickly as possible. An enployee nmay be
hel d out of service for investigation (not exceeding three
wor ki ng days). He will be given at |east one day's notice of

the investigation and notified of the charges against him
This shall not be construed to nean that a proper officer of
t he Conpany, who may be on the ground when the cause for

i nvestigation occurs, shall be prevented from maki ng an

i medi ate i nvestigation. An enployee nmay, if he so desires,
have the assi stance of one or two fell ow enpl oyees, or
accredited representatives of the Brotherhood, at the

i nvestigation. Upon request, the enployee being inves- tigated
shall be furnished with a copy of his own statenent, if it is
made a matter of record at the investigation. The decision
will be rendered within 21 cal endar days fromthe date the
statenment is taken fromthe enpl oyee being investigated. An



enpl oyee will not be held out of service pending the rendering
of a decision, except in the case of a dism ssible offence.™

In particular, it is said that the grievor was i nproperly denied a
right to cross-exam ne persons called by the Conpany, and that he was
denied the right to recess at tines of his choosing. As to the first

point, | have, in Case No. 628, indicated ny view that this
particul ar provision does not create a right, advisable as it m ght
be for the Conpany to allowit, at least in npbst cases. It nust be

remenbered that in a discharge case the onus is on the Conpany, at
arbitration, to establish just cause for the action it has taken

The failure of the Conpany to permt all the facts to cone out at an
i nvestigation could well tell against it at least in the matter of
penalty, even if it were later held that there had been just cause
for discharge. 1In the instant case, there is, as | have noted, no
real dispute as to the facts. The investigation of this matter was
not a sunmary or arbitrary proceedi ng (whatever its shortcon ngs),
but was carried on over a nunber of days due, in large part, to what
can only be called the disputatious approach taken by the grievor.
For exanple, the first substantial question put to the grievor was
whet her he proceeded to N. K. Seeds, on March 28. Before answering
this the grievor requested, and was given, certain docunents relating
to his work that day, including his tach card, his productivity card,
the nane and cl assification of the person who issued the instruction,
and the dispatcher's call sheet. He then said, "W call a recess to
consi der an answer to this question".

Throughout the investigation, both parties called a nunber of
recesses. O ten so that the grievor and his advisers could
"consider" answers to what were straightforward questions of fact.
On the last day of the investigation, the grievor was asked whet her
on March 30, he made the pick up at Caruose which has been referred
to above. There is, of course, no doubt in the matter: the grievor
did not in fact make that pick up, nor does he contend that he did.
The answer to the question, clearly enough, was "no". |t nmay be, of
course, that the grievor would want to explain why he did not nake
the pick up, and indeed that explanation (it is not a satisfactory
one), is before ne. At the investigation, however, the grievor's
reply was "M . Bebee, your question is deceptlve. W therefore cal
a recess to consider our course of action". There was no
Justification for a reply of this nature and no occasion for the
calling of a recess. The Conpany denied the recess and repeated the
question. The grievor left the room as he did so, M. Bebee, who
was conducting the investigation, stated that if the grievor refused
to continue, the statenent would be cl osed.

Whet her or not the grievor heard M. Bebee's |last statenent is,

think, immaterial. The conduct of the investigation was up to the
Conpany, and it was not, in the circunstances, inproper to deny the
grievor a recess at that point. It was the grievor's own m sconduct

whi ch brought the proceedings (already unduly protracted) to an end.
It may be observed that the grievor did in fact, cross-exanine (often
by irrel evant questions, as M. Bebee quite properly ruled), M.
Stewart, the General Fleet Supervisor. The record of the

i nvestigati on does not show that the grievor was deni ed any proper
opportunity which he m ght have sought to explain or account for his
actions, or fairly to put his case forward for consideration



There was, therefore, just cause for the inposition of discipline on
the grievor, and the Conpany has not, through any failure to conmply
with the requirenments of the collective agreenent, lost the right to
make its case. That case is properly before me, and it establishes
just cause for discipline. As to the severity of the penalty

i mposed, the grievor was, at the material tinme, an enpl oyee of sone
six years' seniority. There is no conplaint as to his work. Wile
he had been disciplined on unrelated matters sone years previously, |
thi nk he must be regarded as having a clear record at the tine.

Not wi t hst andi ng that clear record, it is apparent that the grievor
persistently and deliberately refused to accept proper instructions
on three successive days, that he acconpanied this refusal, at |east
on the third day, with virulent and unprovoked abuse of Conpany
officers and that, accordingly, severe discipline was warranted. In
considering the penalty, it is appropriate to consider that,

foll owing the conclusion of the investigation, the grievor (that he
was responsible is supported by the evidence) caused to be
distributed a tract scurrilously characterizing the Conpany's
officials along the lines referred to earlier in this award. In al
of the circunmstances, it is ny view that the discipline inposed on
the grievor did not go beyond the range of reasonabl e disciplinary
responses to the situation.

For the foregoing reasons, the grievance is dismssed.

J.F.W WEATHERI LL
ARBI TRATOR



