CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 698
Heard at Montreal, Tuesday, February 13, 1979
Concer ni ng
CN MARI NE CORPORATI ON
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Cl ai m on behal f of Senior Mintenance Engineer P. T. Gorham M V.
"Princess of Acadia" for 4 hours pro-rata Shorthanded pay on August
14, 15, 16, 28, 29, 30, September 4, 5, 6 and 7, 1978.

JO NT STATEMENT OF | SSUE

On the above mentioned dates the MV. "Princess of Acadia" would
normal ly sail with a Senior M ntenance Engi neer and a Mi nt enance
Engi neer in addition to the Watchkeepi ng and El ectrical Engineers.
On each of these days the M ntenance Engi neer was absent and Sr
Mai nt enance Engi neer P. T. Gorhamis claimng Shorthanded pay in
accordance with Article 12.1 of Agreenent 5.67.

The Conpany contends that the Sr. Mintenance Engi neer perfornmed no
additional duties in the absence of the Miintenance Engi neer
therefore, the enployee has no entitlenent to conpensati on under
Article 12.1.

The cl ai ns have been processed through the various steps of the
gri evance procedure and ultimtely to arbitration

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) J. A. Pelletier (SGD.) R J. TINGLEY
NATI ONAL VI CE- PRESI DENT VI CE- PRESI DENT AND

GENERAL MANAGER
There appeared on behal f of the Conpany:

N. B. Price, Manager Labour Rel ations, CN Marine Corporation, Mncton

Captain P. Petrovitch, Senior Master MV. "Princess of Acadia"
Sai nt John, N. B

W J. Nearing, Senior Labour Relations Assistant, CN Marine, Mncton
And on behal f of the Brotherhood:

L. K. Abbott, Regional Vice President, C.B.R T., Mncton

AWARD COF THE ARBITRATOR



For the period of 1978 summer sailings, the conpl ement of Engineer
O ficers for the vessel in question was four: two of these
classified as "Mintenance" (the grievor, Senior Mintenance; M.
Ashford, Maintenance), and two classified as "Wt chkeeper" (M.
Shannon, Seni or Watchkeeper; M. Ham|ton, Watchkeeper). There is a
difference in function between the two groups, the Maintenance
engi neers being essentially day workers, and concerned with overal
mai nt enance of equi pment, the WAt chkeepers being subject to shift
wor k, and concerned essentially with the actual operation of the
vessel. On the days in question the four persons referred to were
schedul ed to work the sanme hours, although M. Ashford appears to
have had different days off.

On the days in question the vessel sailed with three, rather than
four engineering officers. One of the Watchkeepers was on vacati on,
and was replaced by M. Ashford. The Watchkeeper duties, then, were
fully perfornmed, and the Watchkeepers did not perform additiona
work. M. Ashford was not replaced as a Mii ntenance engi neer

The grievor, M. Gorham worked al one as Mii ntenance Engi neer

al t hough there would normally have been two engineers. It is the
Union's position that M. Gorham perfornmed not only his own regul ar
duties, but also work nornmally assigned to M. Ashford. It is the

Conpany's position that M. Gorham did not perform and was not
requested to performany duties that he would not normally perform
during a tour of duty, and that the vessel did not sail shorthanded,
since a determ nati on was nmade that one mai ntenance engi neer was
adequat e.

Article 12.1 of the collective agreenent is as follows:

" SHORTHANDED - 12.1
In the case of the necessity of any vessel sailing wthout the
full complenent of Engineer O ficers, the wages of the absentee
shall be equally divided between the nen who performhis
duties, a substitute to be procured as early as avail abl e.
Ti me worked perform ng such duties shall not be considered as
excessive hours on duty."
There do not appear to be any manning provisions in the collective
agreenent. \Whether or not a vessel sails "shorthanded" on any
particul ar occasion is a matter of fact to be determ ned having
regard to the general practice and to the circunmstances of any
particul ar voyage. The situation with respect to maintenance
engi neers, as has been noted, is different fromthat with respect to
wat chkeepers. For the purposes of the instant case, | wll assume
that the vessel sailed shorthanded with one rather than two
mai nt enance engi neers, but the matter is not free from doubt, and
make no finding on the point.

Assunmi ng, then, that the vessel sailed shorthanded, Article 12.1
provi des that "the wages of the absentee", that is, the wages M.

Ashf ord woul d have earned working as a mmi ntenance engi neer (in fact,
he made the same wages working as a watchkeeper), "shall be equally
di vi ded between the nen who performhis duties”. |In this case, since



only the grievor is alleged to have performed those duties, the wages
would go entirely to M. Gorhamif this clause applies, although he
only clains one-half of them

It has not been shown (and it is denied) that the grievor in fact
performed duties he woul d not otherw se have perforned had M.
Ashford been present. Having regard to the general nature of the
work, it seenms quite possible that any individual naintenance

engi neer's work woul d not be affected by the presence or absence of
ot her mai ntenance engi neers. The sanme concl usi on woul d probably not
be reached in the case of watchkeepers, each of whom it would seem
has duties which nust be perforned in the course of a voyage. |If
that is so, then the absence of a watchkeeper would inevitably nean
nore work for the others. That is not necessarily the case with
respect to nmi ntenance engi neers.

In the British Yukon Navigation Co. case, (Dec. 16, 1976;

Macl ntyre), there was evidence that the renmining crew nenbers in a
department (four watchkeeping oilers and a punpnan) perfornmed sone at
| east of the work of a "day" oiler who had left the vessel. |In any
event, the collective agreenent provided that where a ship runs

short handed, "wages and weekly | eave that would otherw se be paid to
the nenbers who are absent shall be paid to the crew nenbers affected
in the particular departnment”. In allow ng the grievance, the board
stated that "we do not construe the Article as requiring the nenbers
claimng to prove that they did the actual work, so long as they have
done what has been reasonably requested of themin addltion to or in
substitution for their usual duties". It is thus at least inplicit
in that award (with which, with respect, | agree), that the remnaining
crew menbers were "affected" by the absence of the day oiler

In the case before ne, the collective agreenment has a sonewhat nore
precise requirenent: division of the absent enpl oyees wages "between
the nmen who performhis duties". Having regard to the nature of a
mai nt enance engi neer's duties (insofar as they appear fromthe

mat eri al before nme) and to the circunstances of this case, | think it
cannot be said that M. Gorham necessarily or in fact performed M.
Ashford's duties. | amcertainly in agreenent with what is said in
the British Yukon Navigation case as to the general effect of
articles such as this, but I do not consider the clause before ne
requires paynent to M. Gorhamin the circunstances of this
particul ar case.

The grievance nust therefore be dism ssed.

J. F. W WEATHERILL
ARBI TRATOR



