CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 703
Heard at Montreal, Tuesday, April | Qh,1979
Concer ni ng
CANADI AN NATTONAL RAI LWAY COVPANY
and
CANADI AN BROTHERHOOD OF RAl LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:
Claimthat the Conmpany violated Article 29.3 of Agreenent 5.1 when it
refused to negotiate a rate of pay for a position of
Cl er k- St enogr apher established at the Express Terninal, Lachine,
Quebec.
JO NT STATEMENT OF | SSUE:
A position of C erk-Stenographer was advertised on 4 Cctober 1978
with a bilingualismrequirenment. The Brotherhood all eged that
because of this requirenment, the Conpany should have agreed to its
request to negotiate a rate of pay for this position, and by

refusing, it violated Article 29.3 of Agreenment 5.1.

The Conpany denied the claim

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) J. D. HUNTER (SGD.) S. T. COOKE
Nat i onal Vi ce-President Assi st ant Vi ce-President

Labour Rel ati ons

There appeared on behalf of the Conpany:

C. L. LaRoche - System Labour Relations Oficer, CNR,
Mont r eal

P. J. Thivierge - Regional Labour Relations Oficer, C.NR,
Mont r eal

And on behal f of the Brotherhood:

Mont r eal

G Thivierge - Regional Vice President, CB.RT.,
.R.T., Montreal

. Quinn - Accredited Representative, C.
AWARD OF THE ARBI TRATOR

Article 29 of the collective agreenment provides, in its entirety, as
foll ows:

"Wage Rates for New Jobs

29.1 When a bona fide new job or position is to be established



whi ch cannot be properly placed in an existing classification
by mutual agreenent, management will establish a classification
and rate on a tenporary basis.

29.2 Witten notification of the tenporary rate and
classification will be furnished to the Regional Vice-President
of the Brotherhood.

29.3 The new rate and classification shall be considered
tenmporary for a period of 60 cal endar days followi ng the date
of notification to the Regional Vice-President of the

Brot herhood. During this period (but not thereafter) the

Regi onal Vi ce-President of the Brotherhood nay request the
Conpany to negotiate the rate for the classification. The
negotiated rate, if higher than the tenporary rate, shall be
applied retroactively to the date of the establishnment of the
tenporary classification and rate, except as otherwi se mutually
agreed. If no request has been nade by the Brotherhood to
negotiate the rate within the 60 cal endar day period, or if no
grievance is filed within 60 cal endar days fromthe date of
notification to the Regional Vice-President of the Brotherhood,
or upon conpletion of negotiations, as the case may be, the
tenporary classification and rate shall becone a part of the
wage scal e.

29.4 | f the Conpany and the Brotherhood are unable to agree on
a classiiication, and rate for the new job, the disputed rate
and/ or classification my be treated as a grievance. The

gri evance may be taken up at Step No.3 of the grievance
procedure and if it is not resolved it may be referred to an
arbitrator under Article 25.

29.5 1t is specifically agreed that no arbitrator shall have
the authority to alter or nodify the existing classifications
or wage rates but he shall have the authority, subject to the
provi sions of this Agreenent, to determ ne whether or not a new
classification or wage rate has been set properly within the
framewor k of the Conpany's established classification and rate
setting procedure.”

The position in question was established when the Conpany's Express
Di vision structure was reorgani zed. There is no doubt that it is
reasonabl e for the Conpany to require that the person assigned to the
job be bilingual. The issue is sinply whether or not, by reason of
that requirenent, the Job is a new one for which a rate should be
negoti at ed.

There is no suggestion that, apart fromthe matter of bilingualism
the Job differs in any substantial or significant way fromothers in
that classification. The case appears to be one where a requirenent
of bilingualismis added to what m ght otherw se be considered the
"normal " requirenents of a job in that classification

The case is, | think very simlar to Case No. 281, where the job in
guestion was that of Stenographer, and where the Union took the
position that bilingualismcould not be a proper requirement of a job
in that classification. That may be regarded as the equival ent of



saying that to add the requirement of bilingualismis to create a new
j ob.

In the instant case, as in Case No. 281, it is ny viewthat as a
general matter, it would be correct to say that the addition to an
existing classification of a requirement of bilingualismis to create
a new Job for which a new rate should be negotiated. |In this case,
as in that, it is ny viewthat the requirement of bilingualism
constitutes a "a substantial additional qualification" for the Job

The Conpany's answer to this is, as it was in Case No.281, two-fold:
first, it is said that the position of C erk-Stenographer has been
advertised as including a requirenment of bilingualismon a nunber of
occasions in the past. That is not, in nmy view, a sufficient answer:
if in fact the Conpany is requiring enployees to performwork outside
of their classification then enplovees may grieve, even though it
woul d be too late to recover in respect of past circunstances.

Secondly, the Conpany argues that the parties accepted bilingualism
as a proper quallfication for the job of C erk-Stenographer when the
rates were negotiated. This argument appears to ne to be

wel | -founded. It is no doubt the case that in many and i ndeed nost
particul ar positions within the classification of C erk-Stenographer
bilingualism has not been a requirenent. 1In sonme cases it has been

referred to as an "asset", and in sone cases there has been a
requirenent to performthe job, specifically, in one or the other of
the official |anguages.

Not all of the qualifications which m ght properly be required of a
Cl er k- St enogr apher, however, are qualifications which the Conpany may
require the enployee to exercise in any particular position within
that classification. In sone bulletins, depending on the
circunstances, it would be reasonable and proper to require that the
successful applicant speak French, in others, that he speak Engli sh,
in still others, that he be bilingual. This latter requirenent is,
as | have indicated, of a different order, since it is a requirenent
to be qualified in two | anguages rather than one. But it is a

requi renent that has appeared in job bulletins fromtinme to tine,
over the years, and had appeared at the time of the reclassification
of 1967.

The position, it seens, is a new one at the particular |ocation. The
classification, however, is an established one and it is one which
has, in some cases, included the requirenent of bilingualism since
at least the tine of reclassification. While, as | have indicated, |
woul d consi der the requirenent of bilingualismto constitute a
significant difference as between a position in the classification
where that was required and a position in the sane classification
where it is not required, nevertheless | cannot find, in the |ight of
the history of the content of the classification, that the

requi renent of bilingualismin the position in question constitutes
the creation of a "new job" within the neaning of Article 29. The
requi renent of bilingualism even though it may have been nmade in
relatively few cases, was one of the possible requirenents of jobs in
the classification of Clerk- Stenographer at the tinme the wage
agreenent was made.



For the above reasons, it nmust be ny conclusion that there has been
no violation of the collective agreenent, and the gri evance nust be
di sm ssed.

J.F.W WEATHERI LL
ARBI TRATOR



