CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 707
Heard at Montreal, Tuesday, April | OQh, 1979

Concer ni ng

CANADI AN PACTFI C LI M TED
(Pension & Benefits Dept.)

and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREl GHT
HANDLERS.
EXPRESS AND STATI ON EMPLOYEES

EXPARTE

Dl SPUTE:

The Brotherhood clains the Conpany violated Article 24.1 when it
denied Ms. N. Lidbetter the position of Senior Clerk advertised in
bulletin No.2 dated August 15, 1978

EMPLOYEE' S STATEMENT OF | SSUE:

Ms. Lidbetter was the senior applicant for position of "Senior

Cl erk-Pensi on Cal cul ati ons" but was denied the position because she
did not have six nonths experience on the position of "C erk-Pension
Cal cul ations".

The Brotherhood clainmed this was a violation of Article 24.1 and
requested that Ms. Lidbetter be awarded the position of "Senior
Cl erk-Pension Cal cul ati ons” and be conpensated for |ost wages.

The Conpany deni ed the request.

FOR THE EMPLOYEE:

(SGD.) W T. SWAIN
GENERAL CHAI RVAN

There appeared on behalf of the Conpany:

D. W Flicker - Counsel - CP Ltd. - Montreal

R. Gr anger - Director, Pensions & Benefits, CP -
Mont r eal

M Charl and - Manager, Pension Adninistration, CP -
Mont r eal

D. Snmith - Supervi sor, Pension Calcul ations, CP -
Mont r eal

D. Car di - Labour Relations O ficer, CP Rail,



Mont r ea

And on behal f of the Brotherhood:

F. Cot e - Advocat - Mont r ea

W T. Swain - CGeneral Chairman, B.R A.C., Mntrea

D. Her bat uk - Vice General Chalrman, B.R A.C., Mntrea
J. MacPherson - Vi ce General Chairman, B.R A C.

J. Manchi p - Local Chairman, B.R. A C., Mntrea

N. Li dbetter - (Grievor) - Montrea

AWARD OF THE ARBI TRATOR

Article 24.1 of the collective agreenent is as
foll ows:

"24.1 Pronotion shall be based on ability, nerit and
seniority., ability and nmerit being sufficient, seniority
shall prevail. The officer of the Conmpany in charge shal
be the judge, subject to appeal, such appeal to be made in
writing within fourteen cal endar days of the appointnent."”

The grievor was the senior applicant for the job in question.

I ndeed, she held, at the tine of application, the highest-rated job
of all the applicants. |If she had sufficient "abillty and nerit" to
performthe job, then she ought to have been appointed to it, and

gi ven the period contenplated by Article 24.4 to denonstrate her
ability.

There is no doubt that the grievor is an experienced and good

enpl oyee. There is no question as to her "nerit". MWhat is in issue
is sinply whether or not she had the ability to performthe job in
question. The Conpany, which is to judge the matter in the first

i nstance, made the determination that she did not. What nust be
deci ded now i s whether that determ nation was w ong.

The Union contends that the grievor's application was rejected "for
the sol e reason that she did not have six nonths' experience on the
position "Clerk Pension". It was indeed the Conpany,s view that, in
order to be able to performthe duties of the position of Senior

Cl erk-Pensi on Cal cul ati ons, an enpl oyee shoul d have experience in the
| ower-rated job of Clerk-Pension Calculations. 1t could not,

think, be put forward unilaterally as a necessary condition of

appoi ntnent as a Senior Clerk-Pension Cal cul ati ons, that an enpl oyee
have at |east six nonths' experience in the work of a Cl erk-Pension
Cal cul ations. The Conpany would not be entitled unilaterally to
establish "lines of progression” inthis way. |t is at |east

concei vabl e that a person could acquire sufficient ability in the
necessary tasks in sone other way, or with sonething | ess than six
nont hs' experi ence.

It is the Conmpany's position that it did not award the grievor the
job because it did not consider that she had the ability to perform
it satisfactorily, and that in reaching that conclusion it took into



consi deration the fact that she had not worked for any substantia
period of time as a Cl erk-Pension Cal cul ati ons.

At the tine of her application the grievor was an experienced

enpl oyee, and she held a higher-rated job than that of C erk-Pension
Cal cul ati ons. She had not worked as a Cl erk-Pension Cal cul ations,

al t hough by reason of her other experience the Conpany consi dered
that she would be able to perform (and to supervi se and gui de

enpl oyees who were performng) a nunmber of the tasks involved,
occupyi ng about twenty-five per cent of the tinme required.

There are a nunber of other aspects of the Job - matters of conpl ex
cal cul ations - of which the grievor had no experience and for which
some consi derable period of training would be required. It is very
likely that the grievor had the fundanental capacity to learn this
work, and to performthe job of Senior C erk-Pension Calculations,
but the material before me does not establish that she had the
ability to performsubstantially all the aspects of the job at the
time of the posting, or to denonstrate such ability in a period of
thirty days.

Thus, while | agree with the general principle enunciated by the

Uni on, that the Conpany cannot unilaterally inpose "lines of
progression", nevertheless | cannot conclude that the grievor had the
ability to performthe job in question at the material tine.
Accordingly, the grievance nust be di sm ssed.

J. F. W WEATHER LL
ARBI TRATOR



