CANADI AN RAILWAY OFFICE OF ARBI TRATI ON
CASE NO. 711
Heard at Montreal, Tuesday, June 12, 1979
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Di scipline and dism ssal of M. P. Auger fornmerly enployed as
Mot orman in Express Division, Mntreal.

JO NT STATEMENT OF | SSUE:

The Conpany di scharged M. P. Auger on 25 August 1978 for

accunul ati on of seventy (70) denerit marks which resulted fromhis
unaut hori zed | eave of absence on 15 August and for falsification of
his work card and failure to serve four (4) clients on 13 August
1978. The Brotherhood contends that the discipline assessed on 15
August 1978 (15 denerit marks) was excessive and severe and the

di sci pline assessed on 13 August (10 denerit marks) was not

war r ant ed.

The Conpany declined the Brotherhood s clains.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) J. D. HUNTER (SGD.) S. T. COOKE
NATI ONAL VI CE- PRESI DENT ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behalf of the Conpany..

G A Carra - Directeur Adjoint, Personnel, Division des
Messageri es, CNR, Montreal

R. Deshaies - Superviseur Ceneral Parc Camion, Division des
Messageries, CNR, Montreal

J. G Myjor - Supervisor Parc Camion, Division des
Messageri es, CNR, Montreal

G Dari sse - Controlleur de Zone Parc Cam on, Division des

Messageri es, CNR, Montreal

C. LaRoche - Agent pour |e Reseau-Relations Syndical es,



Di vi si on des Messageries, CNR, Montrea
And on behal f of the Brotherhood:

G Thivierge - Regional Vice-President, C.B.R T., Mntrea
P. Auger (Grievor) - Montreal

AWARD OF THE ARBI TRATOR

There are, in effect, two distinct issues raised in this case.
shall deal first with the matter of the unauthorized | eave of absence
on August 15, 1978, for which the grievor was assessed ten denerits.

The facts of the matter are not in dispute. The grievor did not
report for work on August 15 as he ought to have done. He did, as he
testified, telephone to the conpany at 7:30 a.m to say that he would
not be in. His evidence is that he received no answer at that tine.
The reason he could not be in was that he had suffered an attack of
asthma the night before, had taken certain nmedication, and as a
result found it difficult to stay awake. | amsatisfied, fromthe
evidence in this particular case, that that explanation was a correct
one.

The grievor ought, of course, to have notified the conpany pronptly
that he would not be in. He did, as noted nake sone effort, but | do
not consider it was really sufficient. Having received no answer
when he called at 7:30 he did not wait a short while and call again
as woul d have been reasonabl e, but went back to bed, awakening at

10: 30. There was then no reason for himnot to call in to see if he
was still required (even though the regular work woul d have been
despat ched), as he might have been. Again, | consider that the

grievor ought to have called in at that tine.

From the foregoing, | consider that there was ground for criticism of
the grievor in respect of his failure to report. In view of the

evi dence as to the number of unauthorized and unreported absences

whi ch occur at the term nal wi thout discipline, however, and in view
of the evidence as to the grievor's own record in that regard, it
woul d seemthat to i npose any substantial penalty on the grievor on
this occasion would be to single himout unfairly. |[If the penalty

i mposed is not abolished conpletely (in terns of demerit points), it
shoul d at | east be reduced to one of not nmore than five denerits.

The second nmatter in issue relates to the grievor's all eged
falsification of his work card and failure to serve four clients on
August 13, 1978. The allegations may be consi dered under five
different headings: 1) a m sstatenent as to the nunmber of shipnents;
2) a nmisstatement as to the nunber of stops; 3) an inproper
explanation for failure to deliver; 4) a false explanation for a
failure to pick up; and 5} insufficient work.

As to (1), the grievor stated on his motorman's report, and reported
to his supervisor at the start of the day, that he had 28 shipnents,

i nvol ving 47 parcels. In fact, he had 19 shipnents, involving 46
oarcels. The divergence as to the nunber of parcels was expl ai ned by



the grievor to the conpany's satisfaction. The divergence as to the
nunber of shipments can be expl ained by the grievor's counting each
parcel shipped on the Rapidex tarif as constituting a shipment,

wher eas under that tarif custoners may ship three parcels as one
shipnment. The grievor's evidence was that he had al ways counted his
shi pnents that way, and that he was not famliar with any specia
procedures for Rapidex shipments. That in itself is suprising, but
it is significant that the grievor hinself on the sanme report,

i ndicated that he had 7 undelivered ship- nents. In fact,these

consi sted of 6 one-parcel shipnents and one three-parcel Rapidex

shi pnment. The grievor thus seens to have known how to count the

Rapi dex shipnments when it suited his own purpose. It would be to his
advant age, of course, to inflate the nunber of shipnments to be made
(and thus to di ssuade the supervisor fromgiving himnore work) and
to deflate the nunber of undelivered shipnments. |In ny view, the

gri evor ought to have known of the correct nethod of counting Rapidex
shi pments and ought to have used that nmethod throughout. His
incorrect calculation would tend to nake his own work |ighter, and
that of his fellow enpl oyees heavier, and would tend to delay the
acconpl i shment of the conpany's tasks.

As to (2), the grievor reported that he had 22 stops to make on the
day in question. |In fact, as he admits, he had 16. This was, he
says, sinply an error. It is, it will be noted, an error in the area
of twenty- five per cent. Even nore than in the case of the nunber
of shipnents, the nunber of stops is relied on by the supervisor in

apportioning work. In understating the amunt of work he had to do
to this extent, the grievor seriously affected the bal ance of the
work load. It was nore than a sinple mstake; if not deliberate, it

was careless to the extent that discipline could properly be inmposed
for it.

As to (3), the grievor did not give a correct explantion for his
failure to deliver the 7 parcels referred to above. These 7 parcels
were to be delivered to 3 custoners. As a reason for non-delivery,
the grievor sinply indicated on his report "closed". It should be
not ed, however, that the formfor the notorman's report provides only
a small space for the statement of reasons for non-delivery; further
there is roomon individual cards to be filled out for each shipnent
for an explanation of non-delivery. The grievor's explanation for
his failure to nake the three deliveries in question was that for one
of them (Burroughs), the elevator was out of order; for another (City
of Montreal), an incorrect address had been given; and for the third
(Central Station) the place to which the delivery was to be nmade was
in fact closed. The conpany adduced certain evidence to the effect
that the el evator at Burroughs was not out of order that day. | do
not consider that this second-hand evi dence, which was not subject to
cross-exam nation, can prevail over that of the grievor, who
testified that the elevator was in fact out of order at the tine of
his attenpted delivery, and that it was not unknown for that el evator
to be out of order. The nmere fact of the grievor's having marked
"closed" on his report does not, in the circunstances oonstitute a
serious false statement neriting discipline.

As to (4), a nessage was transmitted to the grievor at about 3:30
p.m to pick up a parcel at Place du Canada. At about 4:00 the
grievor (whose regular hours of work ended at 5:30, at Lachine),



advi sed his supervisor by tel ephone that his work was conpleted. He
was then authorized to return to the terminal. 1In fact, he had not
pi cked up the parcel at Place du Canada. His excuse for not having
done so is that he was unable to find roomto park there. He had, it
seens already nmade one call there, and he testified that he rarely
went back a second tine, because of the tine it took. The grievor
was not very far from Place du Canada when he called the supervisor
at 4:00 p.m | have no doubt that he ought to have advi sed the
supervi sor of the fact that the pickup had not been made, so that the
supervi sor could nake the decision whether to send the grievor back
to Place du Canada or not. The grievor was, at the |east, careless
in making this report, even if he was not deliberately trying to

m sl ead. There were grounds for discipline in this respect.

As to (5), this was not a separate allegation against the grievor}
but is really a conclusion which may be drawn in the |ight of the
particul ar charges whi ch have been di scussed. The grievor would
seem by his understating of the nunber of stops he would nake, to
have arranged to have a little |l ess work that day than others m ght
be expected to have. As has been shown, he was authorized to return
to the terminal at 4:00 p.m The trip from downtown Montreal to
Lachi ne at that hour of the day would, however, be tinme-consum ng
and at the terminal the grievor had certain duties to perform

i ncluding the settlenment of his account. Fromall of material before
me, | do not consider that the grievor was engaged in any serious
attenpt to falsify or defraud.

| have indicate my conclusion that the grievor was subject to

di scipline in respect of his failure to report accurrately the state
of his pick-ups and deliveries. Not all of the charges against the
grievor have been made out, and the penalty assessed agai nst hi m nust
be reduced.

The grievor had been subject to discipline on a nunber of occasions
in the past, and at the tinme of the events in question his record
stood at 45 denerits. In my view, the grievor's misconduct in
August, 1978 - which | would characterize as negligence or
carel essness - was not, taken together with his record, such as to
justify discharge. On the other had, reinstatement with ful
conpensation (even with a heavy record of denerit points) would be to
give the grievor a windfall he does not deserve. Having regard to
all of the circunstances, ny award in this matter is as foll ows:
that the grievor be reinstated in enploynent forthwith, w thout |oss
of seniority or other benefits, except that his entitlenment to
conpensation for |oss of earnings (regular earnings only) shall be
for the period fromand after January 1, 1979. On his reinstatenent,
the grievor shall have a disciplinary record of 55 denmerits, dating
from January 1, 1979.

J.F. W WEATHERI LL

ARBI TRATOR



