CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 713
Heard at Montreal, Tuesday, July IQh , 1979
Concer ni ng
ONTARI O NORTHLAND RAI LWAY
and
CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The union contends that the re-assignnent of transport and express
wor k at Kirkland Lake anbngst enpl oyees represented by Teansters'
Uni on and enpl oyees represented by C.B.R T.&G W constituted
"contracting-out".

JO NT STATEMENT OF | SSUE

On Cctober 26, 1978 the conpany gave notice under the Job Security
Agreenent that, as a result of a joint traffic study, a | oca
agreenent dated April 22, 1976 would be term nated and three

C.B.R T.&G W positions abolished on February 1, 1979. Certain
Transport and express work was reassigned to be handl ed on a pool ed
basis by Teanster and CB.R T. & GW enployees effective February 1,
1979. The union clains that this was "contracting-out” and a

viol ati on of Appendix "B" of the Master Agreenent dated April 28,
1978. The union requested that M. T. Feroli and M. P. MConnell be
recal |l ed and conpensated for wages and benefits | ost from February 1,
1979 until recall and furthernore, that the two operations, Star
Transfer Ltd. and O N. R Express Services be separated, whereby al
O N. R express work will be handled by O N. R express enpl oyees
(CB.RT. & GW) only; this to include all extended P. & D

servi ces.

FOR THE EMPLOYEES: FOR THE COMPANY:
(SGD.). T. N STOL (SGD.) R O BEATTY
REPRESENTATI VE ACTI NG GENERAL MANAGER

There appeared on behal f of the Conpany:

A Rot ondo - Manager, Labour Relations, O N R, North Bay,
Ont .
J. E. Savill - Manager Operations, Transport & EXpress

Services, ONR, North Bay, Ont.

And on behal f of the Brotherhood:



T. N. Stol - Representative, CB.R T., Don MIls, Ont.

R. Ander son - Local Chairman, Lo.40, CBRT, Englehart, Ont.
D. Sasseville - President Lo.40, C.B.R T., Kirkland Lake,
Ont .

AWARD OF THE ARBITRATOR

It is clear fromthe Joint Statement that the reassignnment of the
work in question on a "pooled" basis led to the lay-off of two
menbers of the bargaining unit, and to an increased use of enployees
of Star Transport Ltd., in part at |east for the performance of work
which had fornmerly been done by nmenbers of the bargaining unit. Star
Transport Ltd. is a subsidiary Conpany, and it may be that
substantially (if not technically), the same "enployer" is involved,
but the work was assigned to persons represented by a different
bar gai ni ng agent.

Appendi x "B" to the Master Agreenent dated April 28, 1978, and which
t he Conpany agrees is binding on it for the purposes of this case,
provides in part as follows:

"This has reference to the award of the Arbitrator, the
Honourabl e Efmett M Hall, dated Decenber 9, 1974, concerning
the contracting out of work.

In accordance with the provisions as set out on Page 49 of

t he abovementi oned award, it is agreed that in the period to
Decenmber 31, 1978, wcrk presently and normally performed by
enpl oyees represented by the Associ ated Non-Operati ng Rail way
Uni ons and the Railway Enpl oyees' Departnent, Division No. 4
signatory to the Menorandum of Settlenent dated February 21
1978, will not be contracted out except:

(1) When technical or managerial skills are not avail able
fromw thin the Railway; or

(2) where sufficient enployees, qualified to performthe
wor k, are not available fromthe active or |aid-off
enpl oyees; or

(3) when essential equipnent or facilities are not avail able
and cannot be made avail able from Rail way- owned property
at the tinme and place required; or

(4) where the nature of volune of the work is such that it
does not justify the capital or operating expenditure
i nvol ved; or

(5) the required time of conpletion of the work cannot be net
with the skills, personnel or equipnment avail able on the
property; or

(6) where the nature or volune of the work is such that
undesirabl e fluctuations in enpl oynent wcul d
automatically result.

The conditions set forth above will not apply in energencies,
to itenms normally obtained from manufacturers or suppliers
nor to the performance of Warranty work."



In my view, what occurred was in fact a contracting-out of certain
wor k which had normally been perfornmed by nenbers of the bargaining
unit. That work was thereafter perforned by others, nenbers of
anot her bargaining unit, enployees at |east technically, of another
enpl oyer and represented by another bargaini ng agent.

It is clear too that the matter does not come within nost of the
exceptions set out in Appendix "B". There was no energency or |ack
of enployees or anything of the sort that would normally justify
contracting-out where that is prohibited by a collective agreenent.
The Conpany argued, however, that if there was a contracting-out, it
was because "the nature or volume of the work does not justify the
capital or operating expenditures involved'. That exception, in ny
vi ew, does not apply in circunstances such as obtain in this case.
What is contenplated by the exception is the situation where sone new
or occasional venture is contenplated which would require, if the
enpl oyer's own forces were to be used, sone capital or operating
expenditure beyond those of the existing operations and whi ch woul d
not be justified for the venture contenplated. Here, however, the
Conmpany was sinply moving the performance of current operations from
one group of enployees over to a different group of persons,

enpl oyees of anot her Conpany which it controlled. There is no
guestion of any substantial alteration in the Conpany's fleet of
vehicles or its facilities. It would appear that by reason of the
fact that its operations were carried out through two corporate
entities, with two separate groups of enployees represented by two
bar gai ni ng agents the Conpany found itself in a situation which was
difficult to resolve in ternms of the "equitable" distribution of work
and employnent. This situation is one which may well have led to
certain increased expenditures because, perhaps of its
"irrationality” if that is not too strong a term But it was not the
sort of matter contenplated by Appendi X "B" to the Master Agreenent.

On the material before nme, it is my conclusion that there has been a
contracting-out contrary to Appendix "B", although |I would add that |
do not doubt that the Conpany has acted in good faith inits efforts
to accommpdate the interests of the two bargaining units. The

probl ems that arise in such situations are not generally ones which
are properly resolved or resolvable in arbitration proceedi ngs of
this sort. The issue before ne is one of violation of a particular
agreenent affecting a particular bargaining unit. In these
circunstances, it is my viewthat the relief sought by the union
(apart fromredress for the two individual enployees adversely

af fected) goes too far and should not be granted.

In allowi ng the grievance, therefore, ny award is sinply that Messrs.
Feroli and McConnell be recalled to werk (subject to seniority) and
conpensated for wages and benefits |ost.

J. F. W WEATHERI LL
ARBI TRATOR



