CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 715
Heard at Montreal, Tuesday, July 10th, 1979
Concer ni ng
CANADI AN PACI FIC LIM TED (CP RAIL)
and
BROTHERHOOD OF RAI LWAY, AIRLINE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS
EXPRESS AND STATI ON EMPLOYEES - SYSTEM BOARD NO. 15
EXPARTE
Dl SPUTE:
Di spatcher R G Ference of Calgary was reduced to Operator for
being a party to an inproper arrangenent for maintenance- of - way
equi pnent to work within the limts previously assigned to a work
train under Rule 266, Uniform Code of Operating Rules.
EMPLOYEE' S STATEMENT OF | SSUE
The Union takes the position that the discipline was too severe as he
was follow ng past practice condoned by the Railway. The discipline,
al so, was an unlimted, indefinite, permanent denotion and |eft no
provision for himto re-qualify as a Dispatcher. Furthernore, the
i nvestigati on was not proper.
The Conpany deni ed the grievance.
FOR THE EMPLOYEE

(SGD.) D. C. DUQUETTE
GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

P. E. Tinpson Assi stant Supervi sor, Labour Relations, CP
Rai |, Vancouver

M Mor r ow Assi stant Superintendent, Transportation, CP
Rai | , Vancouver

And on behal f of the Brotherhood:
D. C. Duquette General Chairman, B.R A.C., Mntrea
AWARD OF THE ARBI TRATOR

Rul e 266 of the Uniform Code of Operating Rules is as
fol |l ows:

"266. A train or engine may be given exclusive occupancy of a track



or tracks within specified limts and specified tinmes to
perform swi tching or other work when authorized by the train

di spatcher in the following manner: "(train or engine) may use
(track or tracks) between . . . . . . . . and
(or at . . . . . . . )
.muntil . . . . . ..
When requesting track and tinme linmts, enployee will give his

name, occupation, location, train or engine nunber and specify
time and work limts and track or tracks to be used. When such
authority is granted, the instructions nmust be in witing and
repeated to the train dispatcher before being acted on, and no
nmovenment may be made under this rule until the engi neman has
been advi sed and understands the track and tine limts granted.

After the train or engine has entered the |linmts specified, the
train dispatcher nust block all levers controlling signals
governi ng nmovenents into such linmts at STOP and nust not
remove | ever bl ocks nor pernmit any other train or engine to
enter the limts until track and tinme limts have expired

unl ess the train or engine is reported clear of the track or
tracks specified.

During the period track and tine limts are authorized the
train or engineman use the track or tracks specified in either
direction without flag protection.

The train or engine nmust be clear of the track or tracks
speci fied, switches restored to normal position before
expiration of the tinme specified and train dispatcher so
advised. If not clear by the tine specified, protection nust
be provided as prescribed by Rule 99. |If additional tine is
required, authority nust be secured fromtrain dispatcher
before previously authorized tinme expires."

The grievor, an enployee since 1951 and a di spatcher since 1972 was
working in his regular position as dispatcher at Cal gary on the 0800
to 1600 shift on July 25, 1978. Fromthe console in the dispatcher's
office he controlled train novenents on the Laggan Subdi vi si on

single track territory fromCalgary to Field.

Before the grievor cane on duty that day the dispatcher on the

previ ous shift had given protection to Wrk Extra 5838 on a certain
portion of the Laggan Subdivision, pursuant to Rule 266. The grievor
was aware of that. Shortly after the grievor cane on duty, at about
0839, M. Culig, foreman of a Welding gang, called the grievor and

i ndi cated that he wished to work "on the 266" issued to Wirk Extra
5838, and asking that that authority not be "busted" until he, Culig,
call ed the dispatcher. The grievor concurred in this arrangement and
advised M. Culig that he would put his name on the "tag" which it
seenmed he attached to the | ever blocks controlling the signals. This
procedure might have all owed the dispatcher to block access to the
territory even after Work Extra 5838 had reported clear, or after the
time limt of the protection had expired.

The procedure was quite inproper. There is another procedure for



protection of work gangs, and Rule 266 certainly does not contenplate
that a work gang or any other operation m ght "shelter” under the
protection it is designed to afford. Foreman Culig ought not to have
requested such "protection” and it would appear that he was properly
di sci plined for having done so, although that nmatter is not now
before ne. The grievor, of course, ought not to have consented to
the request, and ought not to have allowed the nove which occurred.
In fact the grievor did not do anything other than wite M. Culig's
name on the "tag". When the conductor of Wrk Extra 5838 called, at
about 1007, to request that the grievor conplete the form 266 (thus
removing the protection) the grievor did not advise himthat a
wel di ng gang was wor ki ng under the protection (as it thought) of the
rule: he had "assuned” that M. Culig would advise the work train
conductor of that. M. Culig had done no such thing, and the work
train conductor was, naturally, quite unaware of what had been done.
The grievor, despite the "tag" seens not to have given any rea

t hought to the situation in which he had allowed M. Culig to place
hi nsel f.

After conpleting form 266 the grievor then |ined the switches and
signals which allowed Extra 5682 East on to the track in question.
Eventual |y, as he observed the progress of Extra 5682 East, the
grievor "realized the probability of the wel ding gang not being clear
of the track". Shortly after that foreman Culig tel ephoned to advise
"that the train had wi ped out all of his machines". There was sone
personal injury as well but, fortunately, no fatality.

There is no doubt that the grievor was subject to discipline for the
rule violation. Not only was the violation of the rule an offence
but, having undertaken the procedure he did, the grievor was careless
(to say the least) in what he did, and did not take the obvi ous and
el ementary step of verifying the situation of M. Culig with the work
train conductor. This was so obviously contrary to the principles of
track control with which the grievor ought to have been inbued, and
so contrary even to conmon sense, that it raises a question as to the
grievor's conpetence to work as a di spatcher

VWhile it is acknow edged that sone discipline was proper, the Union
contends that the discipline inposed was excessive and i nappropri ate.
A nunber of points are raised by the Union. One, of a prelimnary
nature, is that the grievor was not given twenty-four hours' notice
of the investigation. |In fact the grievor hinself was only given

si xteen hours' notice, although his Local Chairman had sone
thirty-two hours' notice. At the investigation the Local Chairman
and the Vice General Chairnman of the Union were present along with
the grievor. Asked if he had been properly notified, the grievor
replied "yes". There is nothing to indicate that the grievor was in
any way prejudiced by the investigation's proceeding at that tinme.
That was the tinme for any objection of that nature to be raised.

A second matter raised, also of a procedural nature, is that the

Uni on were, at the investigation of the grievor, given copies of the
statements taken from other enployees including M. Culig and nenbers
of the train crews, a day or two previously. In ny view, this was
sufficient conpliance with the requirenments of Article 38.02.

As to the penalty, it was said to be too severe by conparison with



that inposed on M. Culig, who was assessed forty denerits. That
was, in itself a serious penalty. There is no intrinsic reason why
t he penalty inposed on the grievor should be the sane. His job is a
different one, and involving a greater degree of responsibility for
the lives and safety of others. A nore severe penalty would be
justified on that account alone. As well, of course, it is to be
noted that the grievor not only participated in the rule violatlon
but then carelessly neglected to verify that M. Culig no |onger
needed the protection, when the work train conductor called.

It is alleged, as well, that the practice of "sharing" Rule 266
protection is a connon one and i s encouraged by | ocal officers.
There is no evidence to support this, and while it may be so to sone
extent (the grievor's own statenent, which was no doubt an honest
one, suggests that the procedure was not unknown), it was certainly
not condoned by Conpany officers of any standing. The grievor could
have no reason for believing it was "approved" in any way. Even if
he had, it would have been his duty to protest it and refuse to
followit, since it is obviously unsafe.

The nost weighty Union argunent, in nmy view, is that an indefinite
denotion, as was inposed by way of discipline in this case, went too
far and was not an appropriate formof discipline. Generally, as has
been noted in several cases, denption is not an appropriate

di sci plinary nmeasure unless the offence itself indicates a | ack of
conpetence to performthe job involved. 1In this case, as | have
noted, the grievor's actions do raise a doubt as to his conpetence.
For the reasons given in the "Chatfield"' case (Decenber 7, 1970;

i nvolving the same parties), | consider that this was a proper case
for denotion. |In that case the denotion was said to be "pernmanent”
and in the award care was taken to indicate that no particul ar

bi ndi ng effect was given to that term \Wat was approved, in effect,
was the sinple fact of the grievor's denption to a | ower-rated
category. The case of the grievor's possible application for a

di spatcher's Job in the future was not dealt with.

A somewhat simlar situation was dealt with in CR O A  Case No.
558, also involving these parties. There | indicated that it was not
clear as it had been in Chatfield, "that the grievor's conduct

i ndi cated that he could not be relied on to performhis Job in the

proper manner". The grievor's error, in Case No.558, was one of
"oversight". In this case, as in Chatfield. it was rather nore than
t hat .

In the instant case it is my view that the grievor's m sconduct was
an indication that he could not be relied upon to performhis Job in
t he proper manner. | would not conclude that he would be barred
forever from appointment as a Dispatcher. 1In order to avoid the
uncertainties and problens that m ght otherwi se arise, it would be ny
view that, at least in sone cases, where denotion (as opposed, say,
to suspension, which would have been justified in this case and which
m ght raise fewer problenms) is Justified, it would be best to specify
sonme period of time during which the denption is to be effective.

That woul d not necessarily nean that at the end of the period the
enpl oyee woul d be pronmoted, but that he would at |east be eligible
for promotion. | do not here purport to deal with any of the

probl ems which might arise in these cases.



As for the disposition of the instant case, it is ny viewthat the
"indefinite" denotion should be clarified, and stated to be for a
peri od of one year. Thus, as of August 12, 1979, the grievor wll
then, subject to conpliance with the usual qualifications of the job

and to the seniority rights of others be entitled to appointnent as
Di spat cher.

J. F. W WEATHERI LL
ARBI TRATOR



