CANADI AN RAI LWAY  COFFICE OF ARBI TRATI ON
CASE NO. 716
Heard at Montreal, Tuesday, Septenber 11,1979
Concer ni ng
QUEBEC NORTH SHORE AND LABRADOR RAI LWAY
and
UNI TED TRANSPORTATI ON UNI ON (E)
Dl SPUTE:
Suspension of thirty (30) days assessed conductor L. Yates. Request
by the Union for withdrawal of the disciplinary nmeasure and ful
conpensation for time |ost.
JO NT STATEMENT OF | SSUE
On Decenber 21, 1978, M. L. Yates was charged of insubordination
conduct unbecom ng an enpl oyee and al so violation of the fourth
par agraph of the "General Notice" of the Uniform Code of Operating
Rul es.
Fol | owi ng investigation that was held on Decenmber 27, 1978, the
charges against M. L. Yates were sustained and consequently, he was

suspended for a period of thirty (30) days.

The Union filed a grievance. The Railway rejected sane.

FOR THE EMPLOYEE: FOR THE COMPANY:
(Sgd.) L. LAVOE (Sgd.) R L. BEAULIEU
General Chairman Super i nt endent

Labour Rel ations

There appeared on behal f of the Conpany:

J. Bazin Counsel - Mont r ea

N. West Trai nmaster, OQNS&L.Rl'y., Labrador City

Rita Collier Train Cerk, "

Job. W nsor Yar dmast er, "

R P. Mrris Superi ntendent," ' Sept-Tles, Que.

Jean- Paul Mrel Asst. Labour Relations, QNS&L.Rly., Sept-Iles,
Quebec

And on behal f of the Brotherhood:

D. McLean Local Chairman, U T.U., Labrador City
R. J. Proul x General Chairman, U T.U., Quebec City

AWARD OF THE ARBI TRATOR



The facts of the matter appear quite clearly fromthe transcript of
the investigation, and while there are certain points of conflict,
there is in fact no really substantial difference as to what took
pl ace.

On the day in question the grievor was the Conductor on train Extra
256 West which | eft Ross Bay Junction at approximtely 0900 hrs. and
arrived at Carol Lake Yard at approximately 1130. Prior to the
arrival of the train at Carol Lake Yard, the Yardmaster, M. Wnsor,
was in communication with the Engi neman, and gave himinstructions as
to the work to be done on arrival. There is some question as to

whet her or not M. Wnsor also spoke to the grievor at that tinme, but
whet her he did or not, the grievor knew what the instructions were,
and that he was to switch out Bunker "C', and, if possible, three
cars for the Service Building, and go to the North End. The grievor
made no suggestion that he should get a dust mask before going to the
North End (where, it seenms, there are dusty conditions). Had such a
suggesti on been nade, he coul d have arranged to cone in to get one,

or the Yardmaster might have nmade sone ot her arrangement. The
Yardmaster did not, however, expect to see the grievor at his office.

In fact, however, the grievor did bring the train up not far fromthe
office. The Yardmaster went out to speak to himand asked hi m why he
had done what he had been told not to do. The grievor had not been
told expressly not to cone to the office, but his instructions were
cl ear enough, and the grievor should have understood that the
Yardmaster woul d require an explanation. The grievor did not offer
one, but ignored the Yardmaster, and wal ked by himinto the crew
reporting room where the Yardmaster followed. The Yardmaster again
asked the grievor why he was there and the grievor replied "Leave ne
alone, | can't be bothered with you, you are no fucking good". The
grievor then pushed the Yardnaster away. The space in the room may
have been confined, but the evidence suggests clearly enough that it
was not a case of inadvertent jostling, but of an intentional shove.
The grievor wal ked back to his train, and the Yardmaster acconpani ed
him to get the way bills. The grievor told the Yardmaster "You are
no good, never were any good and you are not worth ne |osing ny job".
The Yardmaster, according to his statenment, replied, "If | had the
authority, you wouldn't have a job now'. The grievor's account of
that is that the Yardmaster's expression was "...you wouldn't have a
fucking job now' although the Yardmaster denies the use of that
expressi on.

At the investigation, While the grievor did not adnmit all of the
foregoi ng, he did acknow edge in a general way the use of abusive

| anguage, saying "if you terned the words that are used in this
statement as abusive - yes". It is clear that the | anguage used by
the grievor was abusive and that it was directed at the Yardmaster.
The use of an obscene termwould not in itself (in the context of
this sort of work), be a ground of discipline. When abusive |anguage
(with or without obscenity, although the case is clearer perhaps
where obscenity is involved) is directed at another person, however,
then there is a disciplinable offence. That was the case here. The
grievor did direct, as | find, offensive and insubordi nate | anguage
at the Yardmaster, and he did inproperly push him While the
Yardmast er may have expressed some annoyance at seeing the grievor
cone to the office, that was understandable in the circunstances.



The grievor ought to have indicated what noves he woul d be naking, or
sought perm ssion when the earlier instructions were given. The

i nci dent was not provoked by the Yardmaster, but was bl ameworthy
conduct on the part of the grievor. It was an exanple of clearly

of fensi ve and i nsubordi nate behavi our

As to the Yardmaster's comments to the grievor, even accepting the
grievor's version, the Yardnmaster nmay have used an obscene term but
he was not directing abusive |anguage at the grievor. Finally, there
was a witness to the incident, being a Janitor who was in the crew
reporting roomat the time. At the investigation the janitor was
equi vocal and would neither affirmor deny what had taken place. He
had, however, remarked on what had occurred within a few m nutes of
the incident, and there is clear and reliable evidence as to what he
had then said, which was that the grievor had told the Yardmaster to
fuck of f, and had pushed him

Fromall of the material before ne, then, there is really no serious
doubt but that the incident occurred as alleged. It was a case of
serious m sconduct w thout provocation, and one for which discipline
was properly imposed

For the foregoing reasons, the grievance is dismssed.

J.F.W WEATHERI LL
ARBI TRATOR



