CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 731
Heard at Montreal, Tuesday, Decenber 11,1979
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE
Claimfor Mtorman's overtinme by Heavy Equi pment Operator Zurowski at
W nni peg I nternodal Term nal

JO NT STATEMENT OF | SSUE:

On January 6 Motorman Nadon reported for work at 1600 and booked sick
at 1800. The Conpany called Mtorman Mculure for 1800 January 6 and
Mot orman Fox for 1600 January 7 as replacenents at the Mtornman's
punitive rate of pay.

The Brotherhood clains that Heavy Equi pnent Operator Zurowski,
qualified and nore senior enployee, was avail abl e and shoul d have
been call ed, as provided by the Local Overtine Agreement, for M.
Nadon's shifts on January 6 and January 7 and are requesting 6 and 8
hours respectively at the Mdtorman's punitive rate of pay.

The Conpany has refused paynent saying the senior avail abl e enpl oyee
in the sane classification at that |ocation was entitled to the work
and was so call ed.

FOR THE EMPLOYEE: FOR THE COVPANY
(SGD.) J. D. HUNTER (SGD.) S.T. COKE
Nat i onal Vi ce-President Assi st ant Vi ce-President

Labour Rel ati ons

There appeared on behalf of the Company..

J. A Fellows System Labour Rel ations Oficer, C.NR
Montrea
J. McLeod System Labour Relations Oficer, CNR, MI.
J. H Meneer Labour Rel ations Assistant, C.N. R, W nnipeg
G S. Snith Manager | nternodal Services
L. Zabr osKki Supervi sor I nternodal Operations, C. N R
W nni peg

And on behal f of the Brotherhood:

W H. Matthew Regi onal Vice President, C.B.R T., Wnnipeg



R. Mc G egor Local Chairman, C.B.R T., Wnnipeg
AWARD OF THE ARBI TRATOR

Article 5.1 of the collective agreenent provides that overtime work
is to be perforned "as locally arranged in witing''. The Union
relies on |local arrangenents as set out in a letter dated Decenber

I 8, 1965, the contents of which (insofar as they are material here)
wer e subsequently agreed to by the Conmpany. In C. R 0.A Case No.
626 it was held that that letter (together with rel ated
correspondence) constituted a | ocal arrangenent with respect to
overti me.

For the purposes of the instant case, the follow ng portion of the
| etter of Decenber 18, 1965 is significant:

"l. Only enployees in the classification of work where the
overtime occurs will be allowed to perform such overtine, e.g.
Porters shall performthe overtine requiring porters. Mtornmen
only to performovertinme on duties requiring notormen, such as
driving trucks and unl oading trucks; Clerical force shal

performtheir own overtime. The clerical force shall include
office staff, transfer clerk, noney and val ue clerk and Waybi |
clerks.'

That agreenent seens clear in its application to the facts of the
i nstant case. There was overtinme to be perforned in the
classification of Mdtorman, and the Company assigned the work to
Mot or men. That woul d appear to be in keeping with the |oca
arrangenent .

The Uni on contends, however, that the Conpany is estopped from
relying on the terns of the |ocal arrangenent because it had entered
into a subsequent agreenent whereby Heavy Equi pment Operators were to
be entitled to performovertime work in the classification of
Mot or man, in accordance with their seniority.

There was in fact a verbal understanding reached between the parties
in Novenber, 1973, when a Heavy Equi pnment Operator's classification
was established at Symington Yard. At that tine, it seenms, there was
Just one Heavy Equi pnent Operator, and it was agreed that, for
overtinme purposes, the two classifications would be conmbined. The
Heavy Equi pnent Operator was a qualified Mtornman, although Motornen
woul d not necessarily be qualified as Heavy Equi pnment Operators.

When nore Heavy Equi pnent Operators were hired, the agreenent
combining the two classifications for overtime purposes was
continued. This worked to the di sadvantage of Mdtornen, since the
Heavy Equi prent Operators tended to be enpl oyees of greater
seniority. Subsequently, the volune of traffic having increased, so
that there were certain Mdtornen qualified as well as Heavy Equi pnent
Operators, such persons were considered for overtinme in the Heavy
Equi pment Operator classification. |In nmy view, this sinply gave rea
effect to the agreenent that the two classifications should be

combi ned for overtime purposes, subject to the senior enployee being
qualified for the overtine work to be done. The Union protested
this, contending that while Heavy Equi pnent Operators m ght exercise



seniority for overtine work in the Motorman's classification, the
converse was not the case, and Mdtornen, even if qualified, could not
exercise seniority for overtinme as Heavy Equi pnent Operators.

The witten arrangenent, of course, is for overtime to be offered to
enpl oyees within the classiiication of the work to be perforned. The
Conpany has reverted to the witten agreenent and offered the
overtime in question - Mtornman's work - to Motornen. The Union
contends that a Senior Heavy Equi pnent Operator should have had the
wor K.

The issue to be decided is whether or not there exists a sub sequent
agreenment nodi fying the 1965 witten agreenent, and by which the
Conpany is bound. The Union contends that the Conpany is bound by
the principle of estoppel: that it cannot, by reason of the 1973
verbal agreenment, now rely on the 1965 witten agreenent.

As a general statement of the doctrine of estoppel, the Union
referred to the words of Denning, L.J., in the case of Conbe v.
Conbe, (1951)1 Al E.R 767 at p. 770:

"The principle, as | understand it, is that where one party has,
by his words or conduct, nmade to the other a promni se or
assurance which was intended to affect the legal relations
between them and to be acted on accordingly, then once the
ot her party has taken himat his word and acted on it, the one
who gave the prom se or assurance cannot afterwards be all owed
to revert to the previous legal re lations as if no such
prom se or assurance had been made by him but he nust accept
their legal relations subject to the qualification which he
hi msel f has so introduced, even though it is not supported in
poi nt of |aw by any consideration, but only by his word.'

It is generally said that a party cannot rely on a witten agreenent
where he has made a representation that he will not rely on it, and
the other party has acted on that representation to its detrinment, so
that it would be inequitable to allow the first party to rely on its
strict legal rights - that is, as here, torely on the witten
agreenent. In the instant case, however, it is not clear what the
extent of the verbal agreenment was. While it is clear that it was to
the effect that the two classifications should be "conbined ' for the
pur poses of overtine, the agreement was nade at a tinme when there was
only one Heavy Equi pnent Operator, and the Mtornmen then so
classified may well have | acked the qualifications to act as Heavy
Equi pment Operators. |t has not been established that there was in
fact any verbal agreenment by which, regardl ess of changed

ci rcunmst ances or individual qualifi cations, Heavy Equl pnent
Operators could claimovertine as Mtornmen whereas Mtornmen could not
claimovertime as Heavy Equi pnent QOperators.

Secondly, while the elenent of "reliance" is an inportant aspect of
the doctrine of estoppel, it is perhaps stretching the point to say
that the Union "relied" on the Conpany's verbal agreenment nodifying
the witten arrangenent. Rather, the Heavy Equi prment Operators had,
for a tine, the advantage of such agreenent. |In the |ight of the
changed circumstances to which, as 1 have noted, it has not been
shown that the verbal agreenent applied it can scarcely be said that



it is "inequitable'' for the Conpany to rely on the witten |oca
arrangenent. The opposite seens nore likely the case: the position
urged by the Union would clearly favour one classification over

anot her, even although this is contrary to the general position taken
by the Union in re questing the |local arrangenent in 1965.

Since the extent of the verbal alteration of the witten arrangenent
is not clear; since the Union has not relied on that alteration to
its detrinent, but any reliance thereon has been to the advantage of
t he Heavy Equi prent Operators; and since there appears to be nothing
inequitable in allowi ng the Conpany to rely on the witten |oca
arrangenent, it is my con clusion that the Conpany is not estopped
fromdoing that, and fromoffering overtine work in the first
instance to nmenbers of the classification in which the work is to be
per f or med.

For the foregoing reasons the grievance nust be di sm ssed.

J.F.W WEATHERI LL
ARBI TRATOR



