CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE No. 732
Heard at Montreal, Tuesday, Decenber 11,1979
Concer ni ng
CANADI AN PACI FIC LIM TED (CP RAI L)
and

BROTHERHOOD OF RAI LWAY, Al RII NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES - BOARD OF ADJUSTMENT #14

DI SPUTE
Di smissal of M. J. Gllay.
JO NT STATEMENT OF | SSUE:

M. Gallay was disnissed fromservice for accepting nonetary paynents
on behal f of an enpl oyee seeking enpl oynent with Canadi an Pacific.

The Uni on contended that the circunstances did not warrant dism ssal
and requested that M. Gallay be returned to Conpany service w thout
| oss of seniority and other benefits.

The Conpany deni ed the Union request.

FOR THE EMPLOYEE: FOR THE COVPANY:
(Sgd.) WT. Swain (Sgd.) J.B. Chabot
General Chai rman General Manager O & M

There appeared on behal f of the Conpany..

R. M H Bennett Counsel - Mont r eal

L. R Field Assi stant Superintendent, Montreal Division,
CP Rail, Montreal

J. R Cuin Supervi sor Labour Rel ations, Atlantic Region,
CP Rail,

D. Cardi Labour Relations O ficer, CP Rail, Montreal

And on behal f of the Brotherhood:

F. Cote Counsel - Mont r eal

W T. Swain CGeneral Chairman, B.R A . C., Mbntreal

D. Her bat uk Vi ce General Chalrman, B.R A.C., Mntreal
J. Galley (Grievor) - Montreal

AWARD OF THE ARBI TRATOR

In the Spring of 1979, it was brought to the attention of the
managenment of the Conpany that certaln enpl oyees were demandi ng



and/ or accepting nmoney in connection with the enploynment of new

enpl oyees at the St. Luc Diesel Shop. The Conpany then began an

i nvestigation, which is still continuing. It has been found that
this illegal practice existed at Aen Yard as well as at the St. Luc
Di esel Shop. A nunber of enpl oyees have been di scharged on account
of their involvenent in such a practice. The grievor's it seems, is
the only case to have been brought to arbitration

The evidence is that in 1974, when the grievor was a Senior Clerk at
G en Yard, he was approached by a M. Poliziani, a |ong-service

enpl oyee, who worked there as a Mechanic's Helper. M. Polizian
sought the grievor's help in having his son hired as an apprentice.
The grievor, according to the evidence, advised M. Poliziani that he
was not responsible for enploynent. M. Poliziani persisted,
however, and told the grievor that there would be sonmething in the
order of two hundred dollars in it for himif he would help. The

gri evor obtained an apprentice application form and gave it to M.
Poliziani for his son to conplete. He later sent the conpleted form
to Angus Shops for their consideration. He had no contact with any
enpl oynment officer, and nade no paynment in furtherance of the
application. Such at least is the evidence before ne.

Subsequently, M. Poliziani's son was hired, and M. Poliziani
approached the grievor and handed hi man envel ope. The grievor
accepted it, and |l ater opened it, finding it to contain two hundred
dol I ars, which he kept for hinself.

The grievor has also given evidence of a previous occasi on when he
recei ved one hundred dollars in sonewhat simlar circunstances. He

| ater said that he returned the one hundred dollars, saying he had
only done a favour for a friend. There is no evidence, however, that
the grievor had at any tinme made any paynment or used any form of

i nfluence to procure enploynent for anyone.

On these facts - and it is inportant to enphasize that there are no
ot her substantial facts inplicating the grievor in a scheme to
subvert the Conpany's enployment program- it has not been shown that
the grievor conmitted any of fence agai nst the Conpany itself, except
that he inproperly accepted nmoney froma fellow enpl oyee. The
grievor had no control over enploynent and it was necessary for M.

Poliziani's son, like others, to attend and be subjected to the usua
tests and enpl oynent procedures. It has not been shown that he was
favoured in any way, or that the grievor sought to intervene on his
behal f. |f the evidence had established such conduct on the

grievor's part, then of course he would be guilty of a very serious
of fence. There is, however, no evidence to that effect.

The grievor did, in ny view, comrit an offence agai nst the enpl oyer
in accepting noney froma fell ow enpl oyee in these circunstances.
Agai n, however, there is no evidence that the grievor approached M.
Poliziani or held out to himthat he could performany service for
him Had a case of deliberate fraud such as that been nade out,
again 1 would consider it a very serious offence. In the instant
case, however, the evidence is that the grievor sinply accepted noney
apparently given by Poliziani in the belief that the grievor had been
hel pful to him al though, on the evidence, he had not. It may be
observed that M. Poliziani hinself appears to have made a deliberate



attenpt to defraud the Conpany. There is nothing before nme as to any
disci plinary nmeasures which may have been taken with respect to him

The grievor is an enployee of sone thirty years' service with no
previous disciplinary record. It is apparent that, at the very

| east, he allowed a fell ow enployee to think that he coul d exercise
some influence with respect to the enploynent of that person's son,
and that he accepted noney offered by the enployee in that belief.

This was, as the grievor knew, wong. It was wong norally with
respect to the other enployee. It was also, as | have noted, an

i ndustrial offence for which discipline could be inposed. In all of
the circumstances, however, | do not consider that it was an offence
for which discharge was justified as a penalty. It should be

repeated here that it has not been proven that the grievor was in
fact involved in a schenme to subvert the enploynent system

VWhile | consider that, in the circunstances of this case, the

di scharge cannot be upheld, | am nevertheless of the viewthat this
is not a case in which the grievor should receive any conpensation
for loss of earnings. He has it seens, made an offer of

rei mbursenent to M. Poliziani, which offer M. Poliziani has
refused. Having regard to all of the circunstances, | nake the
following award: the grievor is to be reinstated in enploynent
forthwith, without |oss of seniority or other benefits, save only
that he shall receive no conpensation for |oss of earnings. Further
as a condition of reinstatenent the grievor shall nmake a donation in
the amount of two hundred dollars to the United Comrunity Fund (or
equi val ent) of Montreal

J.F. W WEATHERI LL
ARBI TRATOR



