CANADI AN RAILWAY OFFICE OF ARBI TRATI ON
CASE NO. 734
Heard at Montreal, Tuesday, Decenber 11, 1979
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
UNI TED TRANSPORTATI ON UNI ON (T)

Dl SPUTE:
Di scipline assessed R C. Anderson, Trai nman at Kanml oops, B.C., for
m suse of pass privil eges.

JO NT STATEMENT OF | SSUE:

On February 20, 1978, M. R C. Anderson nmade application for a trip
pass on behal f of hinself and wjfe. The pass was issued on February
22, 1978 and was subsequently utilized for the trip.

Ef fecti ve Novenber 14, 1978 the Conpany assessed M. Anderson 10
denmerit marks for m suse of pass privileges.

The Uni on contends that such m suse of pass privil eges does not
justify the assessnent of 10 denerit marks. The Conpany's position
is that the discipline was warranted.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) L. H. MANCHESTER (SGD.) S. T. COOKE
GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT -

LABOUR RELATI ONS

There appeared on behal f of the Conpany.

H J. G Pye, QC. - General Counsel - DMbontreal

G E. Mdrgan - Director Labour Relations, C.N.R, Montreal

L. R Weir - System Labour Relations Officer, C.N R,
Mont r eal

R J. darke - Sr. Labour Relations Assistant, C.N. R,
Ednont on

L. E. Merryfield - Trainmaster, C.N.R, Kam oops, B.C

And on behal f of the Brotherhood.

M W Wight, QC - Counsel - Otawa
L. H Manchester - General Chairman, U T.U. (T) - Wnnipeg

AWARD OF THE ARBI TRATOR



As is set out in the joint statenment, the grievor applied for
received and used a trip pass for hinself and wife in February, 1978.
Subsequently, on a review of the grievor's file for other purposes,
it was remarked that the grievor was not married, and the matter was
then investi gat ed.

There is no dispute as to the facts. The grievor is not legally
marri ed. He neverthel ess applied for, received, and used a pass

i ssued for hinself "and wife". The Conpany contends that there was
thus a m suse of pass privileges. The Union contends that there was
no m suse, because the lady for whomthe pass was issued was the
grievors "common-|law' wife, and hence his "wife" for the purpose of
this case.

The Conpany's authority for the issue of free or reduced
transportation is Section 291 (1) (c) of The Railway Act, and Genera
Order No.T-27 of the Board of Transport Conm ssioners. The Railway
Act permits free carriage or reduced rates to be given by railways to
their own "directors, officers, agents and enpl oyees, or their

fam lies" and others. General Order No. T-27 |likew se pernits,
inter alia, the issue of free transportation to such persons as wel
as to many other classes of persons. Section 2 of General Order
No. T- 27 defines "famly" in ternms of persons being solely dependent
on the person eligible to receive passes, although Section 2.1(1)
makes it clear that the spouse of a railway enployee is to be

consi dered a "dependent nenber of family", whether or not the spouse
is solely dependent on the enpl oyee.

VWhile there is no mention in the Act or in General Order T-27 of the
term"wi fe", the reference to "spouse" as a nenber of an enployee's
"fam | y" seenms to ne to have the sane effect. The question which
nmust be decided, in either case, is whether an enployee is entitled
to receive free or reduced transportation in respect of a "common
law' wife, or "conmon | aw' spouse.

In the instant case the grievor received free transportation in
respect of a "wife" who was not his "legal" wife or "legal" spouse
and thus not a nmenber of his "legal"” famly, that is, not a nmenber of
his famly by virtue of having gone through a valid formof nmarriage
with him Neither The Railway Act nor General Order T-27 appears to
refer to the requirenment of having gone through a valid form of
marriage as a condition for the receipt of free or reduced
transportation. Nevertheless it is clear that a person who is not a
"spouse" in any sense recognized by lawis not entitled to free or
reduced transportation. See C.R O A Case No. 662.

In the instant case while the grievor had, for sone purposes,
represented hinself as single, he had in fact maintained the | ady for
whom a pass was obtai ned for a nunber of years and had publicly
represented her as his spouse. The evidence is that the | ady was
known to her neighbours as "Ms. Anderson", and that the grievor was
her sole support. |t appears that, under certain |egislation of
British Colunbia, where the grievor |lives, the lady would be held to
be the grievor's spouse, and the sanme woul d appear to be the case
under the Canadi an Pension |egislation



In the circunstances of the instant case, then, the lady in question
was considered by the grievor to be his wife, and she was so in a
sense recogni zed by law, having regard to the public nature and
duration of the relationship and the dependency invol ved.

It is ny conclusion that in these circunstances the grievor was
entitled to have a rail pass issued in favour of hinself and his
"wife", being the lady in question. There was, | find, no nm suse of
pass privileges, and no occasion for the inposition of discipline.

If I amwong in this, and if the [ady cannot, in these

ci rcumst ances, be the beneficiary of free transportation (although
hold that she can), then it would be ny view that the only discipline
appropriate in the circunstances of this particular case would be the
i ssuing of a warning and the requirenent of reinbursenent of the
price of the transportation.

In any event it is ny award that the ten demerits be renoved fromthe
grievors record, and that he be nade whole in respect of any | osses
flowing fromthe assessnment of such denmerit marks. |t would appear
that the grievor is entitled to reinstatenent in enployment w thout
| oss of seniority or other benefits, and with conpensation for |oss
of earnings.

J. F. W WEATHERI LL

ARBI TRATOR



