CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 740

Heard at Montreal, Tuesday, March 11, 1980
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
AND

CANADI AN BROTHERHOOD OF RAI LWAY TRANSPORT AND GENERAL
WORKERS

Dl SPUTE:
Claimfor overtinme submtted by M. A Niziol, Heavy Duty Mechanic,
Sym ngton garage, W nni peg, Mnitoba.

JO NT STATEMENT OF | SSUE:

On May 11, 1978, as a result of a regularly assigned nechanic "A"
bei ng absent from work on the day shift at the Wnni peg | nternodal
Term nal garage, M. S. Rodniski, who was the senior avail able
mechani ¢ "A" in the garage departnment at W nni peg, but working out of
Sym ngton garage, was called for an overtime shift. M. A N ziol
who was assigned as Heavy Duty Mechanic at the W nni peg I nternodal
Term nal clains that he shoul d have been called for the overtine
according to the "1966 Local Overtine Agreenent”.

The Conpany declined the claimon the basis that the said overtine
agreenent does not apply to the garage enpl oyees and, even if it did
apply, M. N ziol would not have been entitled to the overtine.
Simlar time clainms have been submitted by other enployees.

FOR THE EMPLOYEE: FOR THE COWVPANY; FOR THE
(Sgd) J. D. Hunter (Sgd.) S.T. Cooke
Nat i onal Vi ce-President Assi st ant Vi ce-President,

Labour Rel ati ons

There appeared on behal f of the Conpany:

G A Carra Asst . Director Enployee Rel's,Exp.Div., CNR
Mont r ea
S. Duke Manager Enpl oyee Rel's, Exp.Div., CNR, W nnipeg

And on behal f of the Brotherhood:

W H. Matthew Regi onal Vice-President, C.B.R T., Wnnipeg
R. Mc G egor Local Chairman, C.B.R T., Wnnipeg

AWARD COF THE ARBITRATOR



The Conpany's express operations at Wnnipeg are carried on fromtwo
principal |ocations. One of these is the Express Centre at or near
Sym ngton Yard, and the other is the Wnnipeg Internodal Term nal

| ocated several miles away. There is a garage connected with each of
these operations a main garage at Symi ngton Yard, and a "satellite"
garage at the Wnnipeg |Internodal Term nal

It was held in Case No. 626 that a |ocal overtine arrangenment had
been made in 1966 governing the distribution of overtinme at the
Express Centre in Wnnipeg. That arrangenent, it is acknow edged,
now applies in respect of the express term nal operations (that is
the Express Centre and the Wnni peg Internodal Terminal) which are
now carried on in the two locations referred to. These are, it would
seem (al though the point is not in issue in this case) separate

| ocations for the purposes of overtine distribution in accordance
with the | ocal arrangenent.

Case No. 626 did not deal with the interpretation or application of
the local arrangenment. 1In Case No. 739 it was held that enployees
in the Regional Accounts Receivable Ofice were not covered by that

| ocal arrange nment. The instant case |ikew se turns on a

determi nation of the scope of application of the |ocal arrangenent,

al t hough of course with respect to a different fact situation.

In the instant case the Conpany assigned certain overtinme work to the
seni or available Mechanic "A" in its garage departnment to replace
anot her Mechanic "A" who was absent. That woul d appear to have been
in con formty with the general policy set out in the |oca
understandi ng that "overtine belongs to the classification". The
Mechanic "A" to whomthe over tinme was assigned, however, regularly
wor ked at the garage associated with the Express Centre at Sym ngton
Yard, whereas the work was perforned at the W nni peg | nternodal

Term nal garage. There was no Mechanic "A" available at |ocation at
the tine. The grievor worked at the W nni peg I nternodal Term na
garage, but in a different classification, that of Heavy Duty
Mechanic. (There is, however, no issue of qualifications raised in
this case). It is the Union's contention that under the overtine
agreenent, those enployed in the classification of work "where the
overtime occurs" are to be allowed the work and that failing such
persons, soneone else in that work force (such as the grievor) is to
be used. The Union's case thus appears to turn on two points; first,
that the | ocal arrangenent relating to overtine applies to garage
operations; and second, that it requires the Sym ngton Yard and

W nni peg I nternodal Term nal garage operations to be considered as
two separate loca tions. This second point was not dealt with at the
hearing and | make no determination with respect to it.

On the essential question, whether or not the | ocal arrangenent
relating to overtine applies to garage operations, it may first be
noted that the terns of the arrangenent, contained in the
correspondence set out in Case No. 626, do not appear to contenplate
garage operations, although such operations existed at the tine the
arrangenent was made. It is true that where reference is made to
particular classifications,to "Waybill Cerks", "Porters" and

"Mt ormen", such reference is by way of exanple, and the use of those
exanpl es woul d not necessarily serve to exclude persons in garage



classifications fromthe arrangenment. It is, however, significant
that where the arrangenent deals with the situation where persons are
not available within a classification, it provides for resort to a
broader "work force". It is said, thus, that "if the requirenent for
waybill clerks is not met by the waybill clerks thenself, then
sonmeone else in the clerical work force shall be given the
opportunity to work the overtine". That is an exanple of how the
systemis to work. In continuing the exanple, however, the
arrangenent goes on to provide that "if someone fromthe clerica

work force does not desire the overtinme, then it would be perm ssable
to obtain sonmeone fromthe Porter or Mtorman work force". The

om ssion of any nention of the garage work force fromthis |ist of
sources which mght ultimtely be drawn on, is at |east suggestive.

More significant is the request nmade by the Union with respect to the
di stribution of the agreenent. None of the supervisory staff

menti oned, who would be expected to apply the agreenment, were persons
responsi bl e for garage operations.

Since the arrangenment does not contain any clear statenment of the
extent of the work force to which it applies, its scope nust be
deduced from such clues as those | have referred to and, as the
Conpany contends, fromthe authority of the persons who entered into
it.

The letter of February 15, 1966, said to constitute the |oca
arrangenent, was addressed to the then Local Chairman of the

Br ot herhood by the then Superintendent, Express Freight, M. Eyford.
It is inportant to note that this letter, which set out the Conpany's
agreenent with certain of the Union's proposals relating to overtine,
was in response to the Union's letter of Decenber 18, 1965, to M.
WB. Scott, then the Term nal Agent at Wnnipeg. That letter sets
out certain itens which were included in the arrangenent ultimtely
made, as the award in Case No. 626 nakes clear. M. Scott, as

Term nal Manager, had no authority with respect to garage operations.
At the hearing of this matter it was urged that M. Eyford did have
some authority with respect to garage operations, although it was the
Conpany's position that in terns of its organization at the tinme, he
did not. It may well be that in view of M. Eyford's position as
Superi nt endent Express Freight he did exercise sone actual authority
and control over garage operations. M. Eyford was, however, the

di rec superior of the General Agent (who was not responsible for
garage operations) and the CGeneral Agent was the direct superior of
the Terminal Agent. |In replying as he did to the Union's letter to
the Termi nal Agent, M. Eyford cannot be said to have nade any
commtrment with respect to garage operations, even if he had the
authority to do so. In view of the contents of the correspondence,
whi ch | have described, any such comm tment woul d have had to be in
clear terms, and such sinply do not appear

For these reasons, it must be ny conclusion that the |oca
arrangenent referred to in Case No. 626, and which continues in
exi stence, does not apply to garage enployees. Accordingly, the
gri evance nust be dism ssed.

J.F.W WEATHERI LL
ARBI TRATOR






