CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 742
Heard at Montreal, Tuesday, March 11, 1980
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and
UNI TED TRANSPORTATI ON UNI ON (T)
DI SPUTE:

Renmoval of discipline assessed Conductor H C. Gaffney, Coquitlam
B.C., resulting frominvestigation in connection with delay to Extra
5851 East at Coquitlam March 15, 1979, and paynent for |ost wages
when wi t hheld from service

JO NT STATEMENT OF | SSUE:

Conductor H C. Gaffney was called to take charge of train Extra 5851
East on March 15, 1979 and after commenci ng work, a dispute arose

bet ween Conductor H. C Gaffney and Trainman J. Lupul, wherein
Conductor Gaffney requested that the Conpany call another Trainman to
repl ace Trai nman Lupul on his crew. When Assistant Superintendent J.
H Bay arrived at the scene and after a discussion with M. Gaffney,
he ordered M. Gaffney to | eave the terminal with his train.

Conductor H C. Gaffney refused as the train had a bad order car No.
333391 that had to be checked. There was a problemre garding the
radi o and Trai nnman John Lupul was refusing to take instructions from
hi m (the Conductor of the crew). Conductor H C. Gaffney was then
hel d out of service for investigation

The investigation was held at Coquitlamon March 20-22, 1979.
Fol I owi ng the investigation, the Conpany infornmed Conductor H C.
Gaffney that his record was being debited with 45 denerit marks for
refusing duty by not carrying out a reasonable instruction froma
Conmpany Officer resulting in an unnecessary delay to Extra 5851 East
at Coquitlam March 15, 1979 and that he was being dismssed for
accunul ati on of demerit marks.

The Uni on appeal ed the di scipline assessed Conductor H. C. Gaffney,
requesting the renoval of the demerit marks and paynment for all tinme
| ost on the grounds the Conpany did not establish Conductor Gaffney's
res ponsibility in respect to the charges against him The Union
contends that the Conpany violated Article 32, Clauses (c), (d) and
(e), as well as Clause (g) of the Run-Through Caboose Agreenent of
the Coll ective Agreenent.

The Conpany declined the Uni on Appeal contending there was no
violation of the Collective Agreenment and that Conductor H. C.
Gaffney's responsibility was established by the evidence adduced at



the investigation an that

FOR THE EMPLOYEE:

he was properly disciplined.

FOR THE COVPANY:

(SGD.) P. P. BURKE (SGD) J. M PATTERSON
General Chairman General Manager, O & M
There appeared on behal f of the Conpany:

P. E. Tinpson Asst. Supervisor Labour Rel's, CP rail

Vancouver

J. H Bay Assi stant Superintendent, CP Rail, Vancouver

J. T. Sparrow Manager, Labour Relations, CP Rail, Mntrea

B. P. Scott Labour Relations Officer, CP Rail, Montrea
And on behal f of the Brotherhood:

P. P. Burke General Chairman, U T.U (T) - Calgary

R T. OBrien Vice President, UT.U. Ot awa
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at the yard office. On the other hand the trai nman, while not
obliged to do so, was certainly not commtting any offence when he
signed for and took a radio to the caboose. He did not have to do
that, but it was not wong of himto do so, and the trainmn's action
qui te obviously does not constitute a violation by the Conpany of

Cl ause (g) of the Run-Through (Pool ed) Caboose Agreenent. The
Conpany was not in violation of that agreenment in this case.

The grievor, seeing M. Lupul with the radio, told himthat he should
not place the radio in the caboose, and that the train would not

| eave the ternminal if it were. This confused M. Lupul, who then
returned to the yard office to seek advice. He was told by the

assi stant superintendent that he could use the radio if it had been
properly signed out. That had been done, and so M. Lupul took the
radio to the caboose. This behaviour on the part of M. Lupul was
entirely correct. To question an instruction is not necessarily to
di sobey it. Having sought higher authority than the conductor M.
Lupul was then justified in what he did. There was no ground

what ever for the grievor to seek a replacenent for M. Lupul, or to
take the position that he had sonehow contradicted his authority as a
conduct or.

The grievor, it is said, was concerned about the presence of the
radi o, because he had received discipline (later renoved) for not
signing out a radio in the appropriate log. A grievance relating to
that matter seens to have turned on the controversy, simliar to that
referred to above, relating to the application of an understanding
between the parties to the effect that radi os would be handl ed by
personnel other than trainmen. The particul ar dispute, however,
arose over the requirenent - surely not inproper - of signing a |og
where a radio is issued. There was no requirenent that a trai nman
get the radio; it was the grievor hinmself who asked for one in that
case, and then refused to sign for it. |In any event, none was

i ssued, and since for that reason there was no need for the grievor
to sign the log the discipline was - subsequently to the events
involved in this case - renoved. There was, however, no substantia
rel ati onship between the two incidents, an the grievor's refusal to
have on his train a radio brought to it by M. Lupul and signed for
by him had no justification whatever.

Shortly after M. Lupul arrived at the caboose with the radio, the
grievor arrived. There had been a brake test performed by the
carman, who had indicated the train was OK to depart. On wal ki ng
down to the caboose fromthe engi ne, however, the grievor had noticed
an air leak on one of the cars. On reaching the caboose the grievor
advi sed the carman, who was there, of the air |eak and then, finding
that M. Lupul had brought the radio, took the carman's radio and
called for a replacenent for M. Lupul. This action was, as has

al ready been noted, quite unjustified.

The assi stant superintendent and the general yardmaster then went to
the train. They were inforned by the engineman that the train had
been given an OK to proceed fromthe carman, and that he was waiting
for the OK fromthe conductor. They then went to the caboose.

There, the assistant superintendent asked the grievor if he had the
OK to go. The grievor replied yes, and then added that "there were
probl ems about John (M. Lupul) not leaving”. At that point that



poi nt the assistant superintended stated "Do you nean the radi o? The
radio stays". The grievor then said he would have to wait until the
i ssue was solved. Asked if he was refusing duty the grievor said "No
sir, I amnot" but then went on to say there were certain issues.

The grievor was then told he would have to be taken from service, and
he replied "Fine, | shall have to go hone". As he was |eaving the
cab the assistant superintendet told the grievor he would call himin
the norning with respect to an inves tigation, to which the grievor
replied "Not |ikely".

Thi s account of what took place in the caboose is drawn entirely from
the grievor's own statenment. His answers with respect to questions
re lating to his having been directed to take the train out appear
somewhat equi vocal, although at one point in his statenent the
grievor did acknow edge that the assistant superintendent requested
himto have the train leave the termnal. He did not conply with

t hat request.

The grievor, at the investigation, explained his refusal to take out
the train on three grounds. One was that there was what he called a
"bad order car", being a reference to the air |eak he had seen. The
second was his dissatisfaction with the trainman, M. Lupul, and the
third was that "the radio issue was not clear". O these three
reasons, only the first was of any substance. The grievor did report
the air leak to the carman when he reached the caboose. He then did
not hing further about it. Rather, finding that M. Lupul had brought
the radio to the caboose, he then used the carman's radio to call for
a new trainman. He nade no request for any examination of the air

| eak. The grievor knew that the brake test had been per forned, and
it appears fromthe material before ne that the | eak was not a
serious one. However that may be, it would have been quite proper
for the grievor to have done sonething about it, safety

consi derations being paramount. |In fact, the grievor did not raise
the matter again on that day, and gave no indication to the assistant
superi ntendent that such an issue - the only one that m ght be

t hought to have substance - had arisen

Thus, the grievor refused to take out the train for reasons which
woul d not justify such refusal. The trainmn had done nothing w ong
and there was no cause to seek to replace him The radio "question"
was nothing nore than a | ack of understanding on the grievor's part.
Certainly when the assistant superintendent said "the radio stays",
that relieved the grievor of any concern he m ght have felt in
respect of signing for it. It had, in fact, been made clear to the
grievor that he was to take the train out. He did not do so, and he
did not hesitate to | eave work, making a rather brusque remark to the
assi stant superintendent, but certainly not raising any issue of
safety.

In these circunstances the grievor refused duty by not carrying out a
reasonabl e instruction froma Conpany officer. He was liable to dis
cipline on that account.

In addition to alleging that the Conpany was in violation of

par agraph (g) of the Run-Through (Pool ed) Caboose Agreenent (and

have al ready given reasons for concluding that the Conpany was not in
violation of that agreenent), the Union has alleged that the Conpany



was in violation of para graphs (c) (d) and (e) of Article 32 of the
col l ective agreenment, which deals with the matter of investigations
and discipline. In ny view, the Conpany was not in violation of its
obligations under that article. The grievor was present at the

i nvestigation of others and had full opportunity to rebut their

evi dence.

The grievor was, therefore, properly subject to discipline, and the
Conpany conplied with the appropriate procedural requirenments. It is
not necessary to nake any precise finding as to the nunber of
denmerits it would have been proper to assess. Whether or not
forty-five denerits was proper, | have no doubt that it would not
have been excessive to assess twenty denmerits. That al one, added to
the forty-five denerits which had been assessed agai nst the grievor
in Septenber, 1978, for insubordination (and which were upheld at
arbitration), would have neant the accummul ati on of over sixty
denerits. In the circunstances, therefore, it is my conclusion that
there was just cause for the assessnent of a substantial nunber of
denmerits against the grievor, and that there was just cause for his
di schar ge.

The grievance nust therefore be dism ssed.

J.F.W WEATHERI LL
ARBI TRATOR



