CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 743
Heard at Montreal, Tuesday, March 11, 1980
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and
UNI TED TRANSPORTATI ON UNI ON (T)

Dl SPUTE:

Renpoval of discipline assessed and reinstatenent into service with
payment for all tinme |ost of Yardman J.P. Sharma, Coquitlam B. C
who was assessed 35 denerit marks as a result of an investigation
into a yard novenent entering the interlocking limts and damegi ng

a dual control switch at Coquitlam January 4, 1979, a violation of
Rul e 292, Uniform Code of Operating Rules, and who was al so di snm ssed
for lying during the investigation of the Rule 292 viol ation.

JO NT STATEMENT OF | SSUE:

An investigation was held at Coquitlam January 17 and concl uded
February 12, 1979, in connection with Power Switch Located West End
of Coquitlam Yard about M| eage 112.3, Cascade Subdi vi sion, being run
t hrough by 1530 Coquitlam Yard Assi gnnent January 4, 1979. Foll ow ng
t he investigation, Yardman Sharma was issued two Form 104's dated
February 23, 1979, reading as foll ows:

"Pl ease be infornmed that your record has been debited with 35
denerit marks for failure to observe and be governed by an
i nterlocking signal indicating STOP, resulting in a yard nove-
ment entering the interlocking linmts and danagi ng a dua
control switch at Coquitlam January 4, 1979; a violation of
Rul e 292, UCOR. "

"pl ease be infornmed that your record has been DI SM SSED f or
lying during an investigation, which began at Coquitlam January
17,1979, and concluded at Coquitlam February 12, 1979, into a
yard m shap, in an attenpt to conceal the cause for a signa
i ndi cating STOP being passed resulting in a dual control switch
bei ng run through."

The Uni on appeal ed the discipline assessed Yardman Sharma re questing
the renoval of the 35 demerit marks and reinstatement into service
with paynment for all time |ost, on the grounds the Conpany did not
establish Yardman Sharma's responsibility in respect of the charges
against him The Union further contends the Conpany violated Article
13, Clauses (c), (d) and (e) of the Collective Agreenent.

The Conpany declined the appeals on the basis the discipline assessed
to and dismissal of M. Sharma was based strictly upon the evidence
produced at the investigation. The Conpany al so contends there was
no violation of Article 13, Cl auses (c), (d), and (e) of the



Col I ective Agreenent.

FOR THE EMPLOYEE: FOR THE COVPANY;
(SGD.) P.P. BURKE (SGD.) J.M PATTERSON
GENERAL CHAI RVAN GENERAL MANAGER O & M

There appeared on behal f of the Conpany:

P. E. Tinpson Asst. Supervisor Labour Rel's, CP Rail
Vancouver

J. H Bay Assi stant Superintendent, CP rail, Vancouver

J. T. Sparrow Manager, Labour Relations, CP Rail, Mntrea

B. P. Scott Labour Rel ations Oficer,

And on behal f of the Brotherhood:

P. P. Burke General Chairman, U T.U. (T) Calgary
R T. OBrien Vice President, UT.U

AWARD COF THE ARBITRATOR

There are two grounds of discipline put forth against the grievor.
One of these is his alleged failure to observe and be governed by an
i nterlocking signal indicating Stop; for this the grievor was
assessed thirty-five denmerits. The other is that the grievor lied
during the investigation of the foregoing; for that he was

di smi ssed.

I shall deal first with the dismssal. Article 13 (d) of the
col l ective agreenent provides that an enployee will not be

di sci plined or dismssed until after investigation has been held, and
Article 13 (a) requires the enployee to be notified as to the tine

pl ace and subject matter of any investigation. There was an

i nvestigation held in connection with the grievor's alleged failure
to comply with the interlocking signal indication. As a result of
its analysis of this investigation, the Conpany concluded that the

grievor had lied in the course of that investigation. It then
di scharged the grievor for that alleged offence. This was, however,
a new and distinct subject matter. It was one with respect to which

the grievor or others mght well have wi shed to give evidence or to
make an expl anation. There was, however, no investigation nmade of
that charge. The Conpany di sm ssed the grievor on that ground

wi t hout hol ding an investigation. That |ack was not a nere
technicality, but deprived the grievor of a substantial right given
him by the collective agreement. Investigation in such a case is a
condition precedent to the exercise of the enployer's disciplinary
authority. There having been no investigation, the discharge nust be
set aside.

As to the failure to follow the signal indication, there is no doubt
that the yard novenent, sonme 20 cars in length, had gone beyond the
western limt of the "block"” in the signal system so that that bl ock
was shown on the Operator's panel in the yard office as "occupancy
cleared". Another train was prepared to enter that block, at a
crossover, and the switches were lined and a slow clear indication



gi ven for that novenent.

Havi ng passed the bl ock signal, the grievor's train could not reenter
the bl ock without specific direction fromthe Operator. No such
direction was given, and it was plainly wong, and extrenely
dangerous, for any other signal to have been given directing the
grievors train to proceed back into the block it had |eft, past the

i nterl ocking signal

| have no doubt, fromall of the material before nme, that such a
signal was given. The grievor's train began a reverse novenent into
the block at the same tinme as the other train, with proper clearance,
was approaching the crossover. The crew of the other train saw the
danger, stopped, and attenpted to warn the grievor's train. Stop
signals were given by the grievor and by others. The train did not,
however, Stop in tine to avoid running through the switch at the
crossover, which had been |ined for the other novenent.

The all egati on against the grievor is that he gave a backup signal to
t he engi neman. Such signal, for the reasons described above, would
have been a very serious violation of the Uniform Code of Operating
Rul es. No doubt the grievor subsequently gave stop signhals. The
guestion is, however, whether or not he gave a backup signal before

t hat .

The engi neman states that, once the train had conme to a Stop having
gone about ten cars further west than desired, he received a backup
signal. The engineman hinmself, it seems, would not have known what
the indication of the interlocking signal was, although that matter
is not in issue here. After receiving a backup signal, the engi neman
received a Stop signal. He states that he had gone about three car

| engt hs before the Stop signal was received, and that it then took
slightly over one car length to stop

The engi neman stated that he could see the grievor at all tines once
he was several car |engths West of the bridge (that is, at all tines
material to the particular question in issue), and that watching him
was his main concern. It was dusk and signals were given by |anp.

He saw a series of Stop signals given by the grievor with respect to
the Westward novenent. When the novenent had stopped, the engi neman
"could not distinguish fromwhom | was receiving the signals" due, he
states, to the tinme of day. He saw a backup signal, although he
could not recall if it was given before or after the novenment cane to
a stop. The backup signal canme fromthe sane area that the other
signals had cone from The other crew nenbers were, at that tine,
sonme consi derabl e distance to the east of the grievor, who was the
person then best positioned to give any signals to the engi neman.

Whil e the engineman did not directly identify the grievor as the

person who gave the backup signal, it is nmy view froma consideration
of all of the circunstances that the npbst probabl e conclusion to be
drawn is that it was indeed the grievor who gave the signal. The

ot hers who mi ght have signalled (but were unlikely to) were at a much
greater distance. The signal canme froma person at a point where the
gri evor was reasonably expected to be and it is not suggested there
was anyone else there. The evidence is such that, if the engi neman
is to be believed, it can properly be concluded that the grievor gave



t he backup signal. The yard foreman could not observe the grievor at
the material time. The other yardman stated, however, that he saw
the grievor giving "car signals and stop signals only". He was not,
however, watching the grievor continuously.

The conductor of the other train stated that in a conversation with
the grievor imediately after the incident the grievor stated that he
had gi ven a signal to backup, but that he then had to give a signa

to Stop. The conductor said that he thought one of the trainmen from
his crew was present for that conversation, and he positvely
identrfied the grievor as having made the statenent. That other

trai nman stated that he was in fact witness to the conversation
Further, the assistant superintendent stated that in a tel ephone
conversation the follow ng day, the grievor told himthat he had

gi ven a backup si gnal

The grievor denies giving a backup signal and deni es having said that
he did so. There is sonme suggestion in the other trainman's state-
ment that the conductor of the other train m ght have confused him
with the grievor - but the other trainman certainly did not make the
statements the conductor attributed to the grievor. The grievor did
not know the conductor or trainman of the other train and did not
remenber seeing the other trainman

Fromall of the material, it is ny conclusion that it has been
established, on the bal ance of probabilities, that the grievor did
gi ve an inproper and dangerous backup signal, in violation of the

Uni f orm Code of Operating Rules. For this he was properly subject to
di sci pline.

It was contended that the Conpany had not conducted a proper

i nvestigation of the matter, in that certain persons thought by the
uni on to have know edge of the matter were not called to give
statements, and that full cross-exam nation was not pernmitted. The
provisions of Article 13 of the collective agreenent are quite
preci se as to what procedure must be followed where discipline is

i nposed. | have indicated, in dealing with the other charge agai nst
the grievor, that the procedure there set out is a condition
precedent to the inposition of discipline. There is no basis,
however, for the inposition on the Conpany of any higher standards in
this connection than those which are set out in the collective
agreenent. The remarks nade by the arbitrator in the Zawoyski case,
whi ch arose under a different collective agreenent, nust, in ny view
be applied with caution. |In the instant case the grievor or a
representative was present at all exam nations, and he had ful
opportunity to offer rebuttal. The procedure is not a trial, but is
rather the Conpany's investigation of a matter which mght lead to

di sci pline which would, if challenged, then have to be justified. 1In
the instant case, it is ny viewthat there was no viol ation of
Article 13 with respect to the alleged violation of the Uniform Code
of Operating Rul es.

As to the discipline inposed, it is nmy view, having regard to the
seriousness of the offence, that it was not excessive. The grievance
with respect to the assessnment of 35 denmerits is accordingly

di sm ssed. The grievance with respect to the dism ssal is, for the
reasons gi ven above, all owed.



J.F. W WEATHERI LL
ARBI TRATOR



