CANADI AN RAILWAY OFFICE OF ARBI TRATI ON
CASE NO. 744
Heard at Montreal, Tuesday, March 11, 1980
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES - BOARD OF ADJUSTMENT #14

Dl SPUTE:

Assessnent of 25 denerit marks to M. J. Frezza for failure to report
for duty July 17, 18, 19, 20 and July 23 and 24, 1979.

JO NT STATEMENT OF | SSUE:

The Union maintains that M. Frezza's absence from
wor k was due
to serious threats endangering his safety and that of his famly if
he crossed
the picket line established by CP Express enpl oyees and that the 25
denerit
marks were not justified. The Union requested these denerit marks be
renoved
fromM. Frezza's file.

The Conpany deni ed the Union's request.

FOR THE EMPLOYEE: FOR THE COVPANY:
(Sgd.) WT. Swain (Sgd.) G C. MDonald
General Chai rman Assi stant General Manager

I nt er nbpdal Services

There appeared on behal f of the Conpany:

D. W Flicker Counsel - Canadi an Pacific Limted
Mont r eal

D. Car di Labour Rel ations O ficer, CP Rail, Montreal

G C MDonald Asst. Gen. Manager, |nternodal Services, CP
Rai |, Montreal

L. G Dowd Reg. Manager, Internodal Services, CP Rail,
Mont r eal

K. Kober ni ck Term nal Supervi sor

And on behal f of the Brotherhood:

F. Cot e Counsel, Montreal
W T. Swain General Chairman, B.R A.C., Mntreal
J. Frezza (Grievor) - Montreal



J. J. Boyce General Chairman, B.R A.C., Don MIls, Ont.
AWARD OF THE ARBITRATOR

The facts of this case are not, for the nobst part, in dispute. The
grievor works as a General Clerk at the CP Rail Lachine I|nternodal
Terminal. He is the shop steward for the relatively small group of
bargai ning unit enployees in his particular |ocation

In the sumer of 1979 a strike occurred involving enpl oyees of CP
Express, represented by another |ocal ofthe Brotherhood. The grievor
and the other enpl oyees of CP Rail were not involved in this strike.
Al t hough separate physical facilities were involved, those directly
affected by the strike were related to, and located in fairly close
proximty to those in which the grievor and his fell ow enpl oyees

wor ked.

The stri ke appears to have been a bitter one, and there were

i nstances of violence and intimdation with respect to it. These
affected not nmerely the operations, prem ses and enpl oyees of CP
Express, but also those of CP Rail, because of their physica
proximty and the relationshi p between those operations. Injunctions
were sought and at least in part granted to limt the picketing; it
woul d appear that the injunction granted was not entirely effective,
as a contenpt of Court notion was later made. It is clear, fromthe
enpl oyer's own assertions, that there were at tinmes nassive

pi cketing, difficulty of access to the prenises, threats of violence
and i ndeed acts of violence against the enployer and those seeking to
carry out their duties.

During the early part of the strike, the grievor and his fell ow

enpl oyees continued to report for work and to carry on their work as
it was their duty to do. The grievor's evidence is that from and
after the time when the strike began he received requests to act in
"solidarity" with the striking CP Express workers, and that these
requests were supported by threats of violence against himand his
fam ly. The grievor neverthel ess continued to report for work and to
carry out his duties. For this, it was necessary for himto cross
the "informational"” picket |ine which had been all owed at the
entrance to the CP Rail prem ses where the grievor worked.

On July 16, the grievor asked the Term nal Supervisor if his safety
could be guaranteed, and if it could be guaranteed that his

aut onobi |l e woul d not be danmaged. The reply was that the Conpany's

I nvestigation Department was in the area to ensure every enpl oyee's
safety, and that if the grievor was concerned about his autonobile,
he could park it on any street in the vicinity and wal k to work

The grievor had received, so he states, threatening tel ephone calls
both at hone and at work, and in view of the incidents which had
occurred, the nature of the work force involved in the strike, and
the particul ar know edge of the grievor's situation which had been

i ndi cated he was, so he states, in real fear both for hinself and for
his famly. On July 17, as a result of what he took to be an
intimdating statement nade by certain individuals who were bl ocking
his automobile for a tine near the entrance to Conpany premn ses, the
grievor decided not to go to work. He returned hone and tel ephoned



his office to say that he would not be in that day nor for the next
coupl e of weeks. His evidence was that he expected the strike to be
over by that tinme.

The grievor, it seens, was the only enployee in his area not to
report for work on such grounds. A few days later, the grievor was
advi sed that the Conpany considered that his absence fromwork was a
violation of the collective agreenent, and that he, as a union
representative, should be setting an exanple for the other enployees.
The grievor replied that he was fearful of reprisals, and would not
cone to work for the duration of the strike.

On July 24, as a result of conversations with union officers, the
grievor tel ephoned the Conpany to advise that he would return to work
the next day. The strike still continued, and there were
"informational" pickets at the entrance to the Internodal Term na
until August 15. The union officers had given the grievor to
understand that his job was in jeopardy if he did not return to work,
al t hough Conpany officers made no express threats in that regard. On
his return to work the followi ng day the grievor explained to the

pi ckets that he had to come to work or he would | ose his job, and he
asked themto spread the word that that was why he had returned.

There is no evidence to suggest that the grievor was acting in active
support of the strike of the CP Express enpl oyees, or that he was

hi mrsel f on strike in any sense. There is no suggestion that he
sought in any way to involve his fellow enployees in any novenent of
"synpat hy" for the strikers. | amsatisfied, fromthe nateria

before ne, that the grievor acted on his own, that he acted out of
fear for the safety of hinself and his famly and that this fear was

based at least in part on actual threats which he received. 1In view
of the incidents of violence which undoubtedly took place in
connection with the strike, | amfurther satisfied that the grievor's

fears were not unreasonable. While his fell ow enpl oyees conti nued,
quite properly, to report for work, there is no evidence that they
had been subject to simlar threats.

It is part of any enployee's duty to report for duty regularly and on

time. Where he fails to do so, he will be subject to discipline,
unless it can be shown that there was sone justification for such
failure. Such justification may occur by way of illness or accident,

but it my also be based on a legitinate fear for the safety of the
enpl oyee hinself or of nenbers of his fam |y, even where this fear is
caused by unlawful threats, of the sort which were nade in this case.

Si nce the evidence which would establish that such threats were nade
or that it was reasonable to be seriously concerned by themis
difficult to verify, and since, it nust be said, the very existence
of civilized society calls for the display of a certain degree of
fortitude in the face of threatened disorder, it is proper to view
the excuse of fear with some scepticism and require substantia
proof thereof. |In the instant case, fromall of the material before
me, | amsatisfied that the grievor's absence fromwork on July 17,
1979, was justified on the ground of his fear of reprisals against
himor his fanily if he reported to work. | amnot satisfied that
such fear justified his taking the position that he would not report
to work until the strike was over. It is significant, however, that



whil e the Conpany made it clear to the grievor that he was expected
to report to work and to "set an exanple" (apparently unnecessary),
it did not give himany ultimtum or clear order to report. It was,
in fact, the union which advised the grievor that he nmust return to
wor k, and he then did so, seeking, as | have noted, to have the
strikers understand how unfair it would be to seek vengeance agai nst
himin the circunstances.

Since the grievor did not, as | find, act out of synpathy for the
strikers or in support of the strike; since he did, as | find, fear
for the safety of himself and his famly; and since he did return to
work when it was made clear that he nust do so, it is my view that

al t hough the grievor's absence fromwork for nore than a day or so
was not justified, the penalty inposed on himwas too severe, since
justification for part of his absence is established.

In Case No. 216, the assessnent of twenty denmerits was upheld where
it was found there were no reasonabl e grounds for an enpl oyee's

refusal to cross a picket line. |In Case No. 677, an assessnent of
twenty demerits was nmade in the case of a group of enployees who |eft
wor k wi t hout perm ssion participating in an illegal work stoppage.
The grievor's case is of a very different order. 1In all of the

circunstances, it is my view that the discipline properly inposed on
hi m shoul d be synbolic rather than severe, and it is therefore ny
award that the penalty inposed be reduced to one of five denerits.

J.F. W WEATHERI LL
ARBI TRATOR



