CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 748
HEARD AT MONTREAL, WEDNESDAY, MARCH 11, 1980
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL
WORKERS
Dl SPUTE:
Claimof Car Control Clerk L.S. Mann for punitive rate of pay for
hours worked on May 6 and May 7, 1979.

JO NT STATEMENT OF | SSUE

M. Mann was working a tenporary vacancy May 1 to May 5 with assi gned
days off May 6 and May 7. M. Mann was called and instructed to
protect his regular assignment May 6 and May 7 and was conpensated at
the pro-rata rate of pay.

The Brotherhood clains that May 6 and May 7 were the rest days of the
tenporary vacancy and M. Mann shoul d have been conpensated at the
punitive rate of pay for these two days in accordance with Article
5.8.

The Conpany has declined the claim

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) J. D. HUNTER (SGD.) S. T. COOKE
NATI ONAL VI CE PRESI DENT ASS| STANT VI CE- PRESI DENT -

| NDUSTRI AL RELATIONS & L. O

There appeared on behal f of the Conpany:

J. A Fellows - System Labour Rel ations O ficer, CNR, Montrea
R. Groone - Labour Rel ations Assistant, CNR, Montreal
E. E. Sahli - Carl| oad Manager, CNR, W ndsor, Ont.

And on behal f of the Brotherhood:
F. C. Johnston - Regi onal Vice President, CBRT, Toronto

AWARD OF THE ARBI TRATOR

Article 5.8 of the collective agreenent is as foll ows:

"Enpl oyees required to work on their assigned rest days shall be
paid at one and one-half times their hourly rate with a mni num of
three hours for which three hours' service may be required,



except :

a) as otherwi se provided in Article 6;

b) where such work is perforned by an enpl oyee noving
fromone assignnent to another in the application
of seniority or as locally arranged;

c) where such work is perforned by an enpl oyee novi ng
to or froman extra, laid-off or preferentia
list".

This is not a case for which Article 6 nmakes any special provision:
the general requirenment that enpl oyees be assigned two rest days in
each seven-day period applies.

The grievor was a regular crew cl erk-baggageman assigned to the 0001
- 0800 shift, with Wednesday and Thursday as rest days. He clained a
tenporary vacancy in a day shift assignnent as crew clerk, caused by
the vacation of the incunbent of that position. The tenporary
vacancy was for the 0800 - 1600 shift, with Sundays and Mondays as
rest days. This tenporary vacancy was successfully claimed by the
grievor, pursuant to Article 12.7 of the collective agreement.

The grievor began work on the tenporary vacancy on Wdnesday, My 2,
and he worked as well on Thursday, May 3 and Friday, May 4. The
Wednesday and the Thursday woul d have been the grievor's rest days on
his regul ar assignnment. Since he appears to have worked on those
days because he noved from one assignment to another in the exercise
of seniority, the grievor's case came within the exception set out in
Article 5.8 (b) to the general provisions of Article 5.8 calling for
a premiumrate for work on rest days. On Saturday, May 6, the
grievor was off work because he had by then worked six straight days
in the "Code Wrk Wek", and the provision of Part Ill of the Canada
Labour Code applied.

As noted above, Sunday and Monday were the rest days of the
assignment the grievor occupied as a tenporary vacancy. The regular
enpl oyee had five days' vacation at that tine. The Conpany
concludes, it seenms, that the vacancy ended on the fifth working day,
that is, on Saturday, May 5. The grievor, therefore (not having
exercised any right under Article 12.14, by which he m ght perhaps
have gone to sonme ot her assignnment), was instructed to return to his
regul ar 0001 - 0800 assignnment commenci ng Sunday, May 6. He worked
that assi gnnment and had Wednesday May 9 and Thursday May 10 as rest
days.

It is the Union's contention that Sunday, May 6 and Monday, May 7,
were rest days for the grievor, and that for working on those days he
ought to have been paid at tinme and one-half, pursuant to Article

5.8. \When the grievor returned to his regular shift after filling
the tenporary vacancy, | do not consider that that nove was "in the
application of seniority" as it had been when he went to the
tenporary vacancy. In any event the Union's contention is that the
grievor was really still entitled to the benefit of the schedul e of
the tenporary vacancy, whose rest days were Sunday and Monday. In

this, the Union relies in part on Case No. 623, where it was said

that "It seens clear to ne that on being tenporarily transferred, the
gri evor becane subject to the schedule of the assignnment to which he
was transferred". That seens to me to be, in general, correct. The



particul ar question to be decided in the instant case, however, is,
when did the tenporary transfer cone to an end?

The parties have, on at |east two occasions, been involved in
arbitrations in which this question was in issue. In the Recch

case, Judge Reville, in an award made in 1964, held that the grievor
was governed by the terns of his new assignment, including its rest
days, and not by those of a previous assignnent. |In fact it would
appear, the grievor did have rest days, as contenplated by the
col l ective agreenent, in each of the seven-day periods there

consi dered. Judge Reville considered that there was nothing in the
col l ective agreenent to prevent the Company from nmaking tenporary
assignments in such a manner that the enpl oyees concerned woul d never

be given any rest days at all. Wile that m ght (subject nowto the
provi si ons of the Canada Labour Code) be a possibility as far as the
actual assignment of work is concerned, it does not, | think dea

with the question of paynment for work perforned on rest days, and
appears, with respect, to overlook the inplications of Article 5.8
(b). M\here an enpl oyee noves from one assignnent to another in the
application of seniority, there is an exception to the general rule
that he be paid at premiumrates for work on a rest day. Thus, the
agreenent, in ny view, contenplates that where enpl oyees | ose a rest
day because of a change in assignnent, they are to be paid at prem um
rates - except, to put it roughly, where that change was at the

enpl oyee' s own request.

The other arbitration case was the Rice case, decided by M.

Gol denberg in 1967. |In that case an enpl oyee whose position was
abol i shed sought to exercise seniority rights in respect of the |ast
two days in which the assignment was in existence, those days being
his regular rest days. That case involved precisely the question in
i ssue here: when did the assignnment end? The Conpany's position
which the arbitrator upheld, was that "assigned rest days are as much
a part of the assignnent as hours, rates of pay, etc., and, that the
deternmining date for exercising seniority is the date of abolition of
the position". The view that the rest days are part of the
assignment is consistent with that later stated in Case No. 623. 1In
the instant case, if the Conpany's position were correct, it could
avoi d the necessity for rest days sinply by its choice of the "date
of abolition of the position". This, as has been indicated, would be
contrary to Article 5.8, which contenplates the right of an enpl oyee
to prem um paynent where he is required to work on a rest day, even
(with the exceptions noted) where this requirenent arises by reason
of a change in assignnment.

In the circunstances of the instant case, it is ny view that the
tenporary vacancy which the grievor filled was one which expired not
on Saturday, May 5, but rather on Monday, May 7, the second rest day
to which an enpl oyee hol ding that assignment woul d have been
entitled. May 6 and 7 were therefore still "rest days" for the
grievor within the meaning of Article 5.8, and he was entitled to
payment in accordance with the general provisions of that article.

For the foregoing reasons, the grievance is all owed.



J. F. W WEATHERI LL
ARBI TRATOR



