CANADI AN RAILWAY OFFICE OF ARBI TRATI ON
CASE NO. 760
Heard at Montreal, Tuesday, July 18, 1980
Concer ni ng
CANADI AN PACI FI C LI M TED (CP RAI L)
and

BROTHERHOOD COF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS FRElI GHT
HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

Concerning claimsubnmtted on behalf of N. Meier, Clerk (Car
Control), Wnnipeg C.S.C

JO NT STATEMENT OF | SSUE:

On Septenber 16, 19?8, a one-day vacancy arose on the position of
Clerk (Car Control), 0001 - 0800, due to absence of M. D. Zinger,
who was then filling the position on a tenporary basis.

The Conpany assigned the work to M. P. Stewart, an unassigned
enpl oyee.

On Septenber 16, 1978, M. N Meier worked his regular position of
Clerk (Rate & Bill), 0800 - 1600.

The Uni on contends that under Article 9.10(b)(2), M. Mier should
have been called to work the 0001 - 0800 shift. A claimwas filed
for payment of eight hours at overtinme rates.

The Conpany contends Article 9.10 had no application and denied the
claim

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) R WELCH (SGD.) R J. SHEPP
SYSTEM GENERAL CHAI RVAN GENERAL MANAGER - O & M

There appeared on behal f of the Conpany:

J. Sanpson - Supervi sor Labour Relations, CP Rail, W nnipeg
D. Car di - Labour Relations Oficer, CP Rail, Montrea

And on behal f of the Brotherhood:

R. Wel ch - System General Chairman, B.R A C., Vancouer
W T. Swai n - General Chairman, B.R A . C., Mntrea

AWARD COF THE ARBITRATOR



Article 9.10 of the collective agreenent is as follows:

(a)

(b)

"9.10 ASSI GNMENT OF OVERTI ME

Work identifiable as belonging to a specific position. Work
which is required to be performed at over-tine rates shal

be assi gned, whenever practicable, to the occupant of that
posi tion.

Wrk in a particular office, shed or work |l ocation which is
not identifiable as belonging to a specific position due to
there being two or nore positions in the sane job
classification and perform ng the sane work.

(1) Work which is required to be perforned at overtine rates

(2)

(3)

and which is brought about by an increase in work |oad or
by an enpl oyee bei ng absent from work and not repl aced,
shall first be assigned to the senior qualified enpl oyee
in that job classification in such office, shed, work

| ocation and shift where such overtine is required who has
signified a desire to work overtinme pursuant to paragraph
graph (3) of this Clause (b); however, if overtine work
"remains to be assigned, the junior available qualified
enpl oyee in that job classification in such office, shed,
work location and shift , will be required to work the
overtime.

Work which is required to be performed at overtime rates
and which is brought about by an enpl oyee bei ng absent and
t he Conpany requiring a replacenent, shall first be
assigned to the senior qualified enployee in that job
classification in such office, shed or work | ocation,
where such overtine is required who has signified a desire
to work overtine pursuant to paragraph (3) of this C ause
(b); however, if overtinme work remains to be assigned, the
junior available qualified enployee in that job
classification in such office, shed or work | ocation will
be required to work the overtine.

Enpl oyees who wi sh to work overtime shall so signify in
witing and a list will be prepared with a copy to the
Local Chairman. Except in extenuating circunstances,
these enpl oyees will be required to work the overti me when
so assigned. An enpl oyee whose nane is on the |list and
who no | onger w shes to work overtine may have his nane
renoved fromthe |ist upon serving three days' witten
notice. An enployee whose nane is not on the list and who
wi shes to work overtine shall have his name placed on the
[ist upon serving two weeks' written notice.

NOTE: The provisions of Clauses (a) and (b) above shal
apply to the extent they are consistent with the
Canada Labour Code."

It had been observed in Case No. 252 (dealing with a collective

agr eement

involving different parties), that there was no provision

dealing with the distribution of overtime. The collective agreenent
in the instant case does deal with that matter, and it does so in the



way set out in the above provisions.

The instant case involves work performed in the position of Clerk
(Car Control) 0001-0800, in the Wnni peg Custoner Service Centre.

That was a Wednesday through Sunday position. The regular incunbent
was a Ms. C. Saxon. Beginning July 31, 1978, Ms. Saxon perforned
vacation relief on other clerical positions in the Custoner Service
Centre. Her regular position was then filled by spare (unassigned)
enpl oyees. The collective agreenent, in Article 1, defines an

unassi gned enpl oyee as one who reports for duty only as required or
notified due to work being irregular, and in the sanme article defines
"tenporary assignnent” as contenplating "the fulfilnment of the duties
and responsibilities of the position during the tinme occupied,

whet her the regul ar occupant of the position is absent or whether the
tenporary assignee does the work irrespective of the presence of the
regul ar enpl oyee - -".

During the period from August 30 to Septenber 15, the duties of Ms.
Saxon's position were filled by a M. D. Zinger, on a tenporary
basis. M. Zinger was a spare (unassigned) enployee. On Septenber
16, the day in question, M. Zinger was absent, and M. Stewart,

anot her spare (unassi gned) enpl oyee, was assigned to do the work. It
was not performed by M. Stewart on an overtime basis, nor it seens
had it been perfornmed on an overtine basis by any of those who
replaced Ms. Saxon. The Conpany did not require the work to be
performed at overtine rates, but sinply nade a series of assignnents
on a tenporary basis in order to cover the position in the absence df
the regul arly assigned enpl oyee. Had the work been perforned on an
overtime basis, it is acknow edged that the grievor woul d have been
entitled to such overtime work.

Si nce, as has been set out, the work was not "required to be
performed at overtine rates", Article 9.10 does not apply. The
thrust of the grievance, it seens, is that the Conpany ought not to
have covered the vacancy in the regular position by assigning spare
enpl oyees on a tenmporary basis at straight-tine rates, but should
have required it to be covered by other enployees working overti ne.
I was not referred to any provision in the collective agreenent that
woul d i npose that obligation on the Conpany, requiring the regular
wor k of an assignment to be perforned on overtime where the regul ar
enpl oyee happens to be absent. Such a provision would, of course,
deprive sonme enpl oyees of what woul d otherwi se be their regular
straight-tinme work, so that others nay work overtine. Article 9.10,
it my be said, is not designed to create overtime, but rather deals
with its distribution, where it is required to be worked.

In the instant case overtinme was not required, and the grievor was
not entitled to the work. Accordingly the grievance nust be
di sm ssed.
J. F. W WEATHERI LL
ARBI TRATOR



