CANADI AN RAILWAY OFFICE OF ARBITRATI ON
CASE NO. 770
Heard at Montreal, Tuesday, Septenber 9, 1980
Concer ni ng
CANADI AN PACI FI C EXPRESS LTD.
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

The suspensi on of enployee M Dowhy, Obico Term nal, for charges of
bei ng under the influence of alcohol while on duty.

JO NT STATEMENT OF | SSUE:

May 13th, 1980, enployee M Dowhy was suspended pendi ng i nvestigation
on charges he reported to work under the influence of al cohol and

| at er suspended for sixteen weeks and again |ater reduced to three
nont hs.

The enmpl oyee deni ed categorically having consumed any al coho
beverages on the date in question and consequently the Brotherhood
requested he be reinstated i nmediately and rei nbursed all nonies | ost
whi | e suspended.

The Conpany declined the Brotherhood' s request.

FOR THE EMPLOYEE: FOR THE COMPANY:
(SGD.) J. J. BOYCE (SGD..) D. R SMTH
GENERAL CHAI RVAN DI RECTOR, | NDUSTRI AL
RELATI ONS,
PERSONNEL &

ADM NI STRATI ON
There appeared on behal f of the Conpany:

D. R Smith Director, Industrial Rel's, Personnel & Admm.
CP Express, Toronto
B. D. Neill Manager, Labour Rel ations, CP Express, Toronto

And on behal f of the Brotherhood:

J. J. Boyce General Chairman, BRAC, Toronto

J. Cr abb Vi ce General Chairman, BRAC, Toronto

F. W MNeely Cen. Secy. Treas., BRAC, Toronto

G Moor e Vice General Chairman, BRAC, Mose Jaw, Sask.

AWARD COF THE ARBITRATOR



From a study of all the materials before me, and on the bal ance of
probabilities, it is my conclusion that the grievor did report to

wor k under the influence of alcohol on May 13, 1980. It does not,
however, appear that the grievor was in fact drunk, and the evidence
| eading to ny conclusion while enough to persuade, is still not very

convi nci ng.

There are statenments by four persons tending to show that the grievor
had consuned al cohol. Two of these persons were bargaining unit

enpl oyees, one being the shop steward. The evidence of fellow

enpl oyees in a matter such as this would usually be quite damagi ng,
but it nust be said in this case that the two enpl oyees seened if not
anxious to injure the grievor, at least not at all reticent about
coming forward with evidence as to his "unstable condition" and
behavi our. They found his face to be flushed although it would seem
that that is a nornmal condition with the grievor. His foreman (a
bargai ning unit enployee), felt that he was "not doing his work", but
t hat observation was made in respect of the period before the
grievor's shift began. |In this particular case, therefore, | view
the enpl oyees' statenents with sone skepticism

The Co-Ordinator interviewed the grievor shortly after 6:30 p. mand
found that he was unsteady on his feet, his speech was slurred and
his eyes "l ooked dreany". He advised himthat he was suspended, and
the grievor indulged in the foul |anguage referred to in Case No.
768. At that interview the Co-Ordinator asked the shop steward, who
was present, if he felt the grievor was under the influence, and the
steward replied "yes".

The evidence of the shift supervisor (the only one of the four with
whom the grievor appears to have had am cal relations) is, | think,
persuasi ve. He first observed the grievor at about 5:00 p.m, and at
that time seenms to have had doubts as to his condition. He returned
to the grievor's area at about 6:00, and followi ng some conversation
with him told the grievor that he thought he was drunk. The grievor
deni ed that he was. The supervisor saw the grievor again at 6:30 and
shortly after that called himto the Co-Ordinator's office.

The supervisor's evidence was that the grievor was in "a jolly frame
of mind"; he did not notice anything unusual about his conpl exion

but his behavi our seened unusual, and he could smell |iquor on his
breath. He was stunbling, he spoke loudly and his voice was slightly
sl urred.

VWhile | conclude, as | have noted, that the grievor was under the

i nfl uence of alcohol, the case is, as appears, not a particularly
strong one. The grievor works as an Intrip Marker. He apparently
has many years of service and in recent years has had no discipline

i mqposed on him In nmy view, a suspension of three nonths, even
taking into account the grievor's use of foul and abusive | anguage as
referred to in Case No. 768, was nuch too severe a penalty in the
circumstances of this case. Having regard to all of the

ci rcunst ances, a suspension of nore than two weeks would, | consider
have been excessi ve.



For the foregoing reasons, therefore, it is ny award that the
di scipline inposed on the grievor be reduced to that of a suspension
for a period of two weeks, and that he be conpensated for |oss of

ear ni ngs beyond that.

J. F. W WEATHERI LL
ARBI TRATOR



