CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 774
Heard at Montreal, Wednesday, Septenber 10,1980
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

The issuing of 45 demerit marks and subsequent dismissal of M. M
Bedard of Qutrenont Freight Term nal.

JO NT STATEMENT OF | SSUE:

M. Bedard was charged with assaulting M. Mrio Quinper, Relieving
Foreman, at Qutrenont Freight Termnal on Novenber 21, 1979. An

i nvestigation was held and on January 10, 1980, M. Bedard was
debited with 45 denerit marks and on the sane day he was notified of
his dism ssal account accunul ation of denerit marks.

The Uni on contended that the charge of assault had not been
established and requested that M. Bedard's record be cleared of the
45 demerit marks and that he be returned to service w thout |oss of
seniority and other benefits and that he be reinbursed for |ost tine.

The Conpany deni ed the Union's request.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) W T. SWAIN (SGD.) J. B. CHABOT
GENERAL CHAI RVAN GENERAL MANAGER, O. &M

There appeared on behal f of the Conpany:

J. R Cuin Supervi sor, Labour Relations, CP Rail,
Mont r eal

S. J. Sanosi nski Labour Rel ations O ficer,

M Lepore General Shed Foreman, Qutremont Frt. Term nal,
CP Rai l

And on behal f of the Brotherhood:

W T. Swain General Chai rman, BRAC, Montreal
D. Her bat uk Vi ce General Chairman, BRAC, Mbntreal
P. Vernette Local Chai rman, BRAC,

AWARD OF THE ARBI TRATOR



The question is one of fact. |If indeed the grievor did assault the
relieving foreman (and there is no question of any provocation), then
the penalty assessed was not excessive.

The relieving foreman's statenent is quite clear. He had gone to the
shelter to call the grievor and anot her enployee to cone to work.
When the enpl oyees did not nove, the foreman went into the shelter
and repeated his instruction. The other enployee put on his safety
hel met and left. The grievor remai ned however, and, according to the
foreman's statenent, placed his foot against the door so that he
could not | eave, grabbed his coat and pushed hi m agai nst the wall

On three occasions the grievor pushed the foreman, who finally held
off the grievor until he released himand both nen | eft the cabin.
The grievor, on this account, was objecting to the foreman's nmanner
of giving instructions, and asking if he woul d have himinvestigated
again (referring to an earlier matter).

The grievor's version is that he was in the cabin with his feet out
when the foreman cane by. There were others in the cabin, but the
grievor was the last to |l eave. Wen he stood up, he slipped and fel
agai nst the foreman. This nade the foreman | ose his bal ance; the
grievor tried to hold himup, but since the grievor hinmself was off
bal ance, the foreman fell

These stories are nutually inconsistent, and it is a matter of
accepting one or the other. There were no other wtnesses.

Fromthe material before ne, | have no hesitation in accepting the
foreman's account of this matter rather than that of the grievor.
While the grievor stated that he was getting on well with the
foreman, there do appear to be reasons why he m ght hold sonme sort of
grudge against him More inportantly, there are inconsistencies in
the grievor's account, which seens inherently inprobable and,
finally, there is evidence that on two occasi ons, once shortly after
the event and | ater after one of the investigations, the grievor
admtted that he had in fact pushed the foreman, although he
explained that it was neant as a joke. From a consideration of al

of the material, it is my conclusion that the grievor did assault the
foreman, and that the denerits assessed were not excessive for such
an of fence.

Accordingly, the grievance is dism ssed.

J. F. W WEATHERI LL
ARBI TRATOR



