CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 777
Heard at Montreal, Wednesday, Septenber 10,1980
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and
BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT

HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

EXPARTE

DI SPUTE:

Claimthat Article 21.8 of the collective agreenent was viol ated when
Supervisor G A Reid returned to a schedul ed position

EMPLOYEE' S STATEMENT OF | SSUE

Bulletin issued October 29, 1980, over the signature of E.N. Marr,

Supervi sor, Customer Service Centre, Vancouver Station, quote - "M.
G A Reid has relinquished position of Supervisor of Billing account
health reasons.” Unquote.

The Union claima violation of Article 21.8.
The Conpany declined the claim

FOR THE EMPLOYEE

(SGD.) R VELCH

SYSTEM GENERAL CHAI RVAN

There appeared on behalf of the Conpany:

P. E. Tinpson Asst. Supervisor, Labour Relations, CP Rail
Van.

S. J. Sanposi nsKki Labour Relations Officer, CP Rail, Montrea

E. N Marr Supervi sor, Customer Services Centre, CP
Rai |, Van.

And on behal f of the Brotherhood:

P. Rouil I ard Vi ce General Chairman, BRAC, Vancouver
D. Her bat uk Vi ce General Chairman, " Mont r ea

AWARD OF THE ARBITRATOR

M. Reid entered the Conpany's service in February, 1962. In August
1977 he was working as a Clerk Trans-Pacific in the Custoner Service
Centre at Vancouver. He was then pronoted to the supervisory



position of Supervisor of Billing in that office, and was thus no
| onger in the bargaining unit, although he retained certain rights
under the collective agreenent.

In October, 1979, M. Reid left the position of Supervisor of
Billing, and returned to a position in the bargaining unit. Hs old
position had been abolished in the interim and so M. Reid was
allowed to exercise his seniority and di splace a junior enployee
(although, in the result, no enployee appears to have been adversely
affected).

Article 21.8 of the collective agreenent is as follows:

"Enpl oyees promoted to official positions or to positions
excepted or excluded fromthe terms of this agreenent shal
retain their rights and continue to accunul ate seniority on
the seniority list from which pronoted.

If an enployee is released fromsuch position he nust revert
to the seniority list and position from which pronmpted, unless
such position has been abolished or is held by a senior

enpl oyee. In such instance enpl oyee nmay exercise his
seniority to displace a junior enployee on that seniority
list.

"Enpl oyees hol di ng excepted or official or excluded positions
nmust exercise seniority as provided in the precedi ng paragraph
and in accordance with Clause 25.2 before being eligible to
apply for a Schedul e position under bulletin.”

Clearly, by the first paragraph of Article 21.8, M. Reid retained
his seniority rights and continued to accunul ate seniority at al
material tinmes. By the second paragraph, he would be entitled, if
"rel eased" from his supervisory position, either to revert to his
former position or (that not being possible because the position was
abol i shed), to exercise his seniority to displace a junior enployee.
The latter course was followed by M. Reid.

Generally, it would not be open to a supervisor who has cone fromthe
bargaining unit to return thereto and di splace a junior enployee,
sinmply to suit his own preferences. That was indicated in Case No.
347. Under Article 21.8 of the collective agreenent governing this
case, however, a supervisor nmay return to the bargaining unit and
exercise seniority rights if he is "released". |In the instant case,
it is the Union's contention that M. Reid voluntarily chose to | eave
his supervisory position. On a consideration of all of the

materi al before nme, however, this does not appear to be the case.

Certainly the notice which the Conpany posted on October 29, 1979,
woul d seemto suggest that M. Reid's |eaving the supervisory
position had been a voluntary act on his part. That notice stated
that M. Reid "has relinquished position of Supervisor of Billing
account health reasons”. Whether or not, on the strength of that
notice along, it could be said that M. Reid had been "released" is a
guestion that need not be decided here. 1In this case, it is clear



fromall of the material that M. Reid was not performng
satisfactorily in the supervisory position, and that it was the
Conpany's act which removed himfromit. Wether or not M. Reid was
happy enough to be relieved of those responsibilities is not clear
but whether he was in agreenment or not, it was the Conpany which
determined that he was to be renmobved fromthe job and he was, in
fact, "rel eased" on any appropriate definition of that term

The notice of Cctober 29 was prepared by the Conpany w thout
consulting M. Reid and apparently wi thout his know edge. The
Conpany could not, by its own characterization of what occurred,
deprive M. Reid of benefit to which he is entitled under the
col l ective agreenent. The evidence is that the notice was phrased as
it was as a "face-saving" gesture for M. Reid's benefit. It does
not change the fact that his renmoval fromthe supervisory position
was not to suit his preferences, but was because the Conpany had
concl uded that he should be renpbved. The Conpany did renmove him and
I find that he was "rel eased" within the nmeaning of Article 21.8 of
the coll ective agreenment.

Accordingly, M. Reid was entitled, in the circunstances, to exercise
his seniority and di splace a junior enployee. That was in accordance
with the collective agreenent, and the grievance nust therefore be

di smi ssed.

J. F. W WEATHERI LL
ARBI TRATOR



