CANADI AN RAILWAY OFFICE OF ARBI TRATI ON
CASE NO. 782
Heard at Montreal, Wednesday, October 15,1980
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

Claimthat Ms. Mtkal uk's name shoul d not appear on the Seniority

Li st of the Chief Accountant, Prairie Region because she has not held
a permanent, full-tinme position.

JO NT STATEMENT OF | SSUE:

Ms. Mtkaluk was first enployed as an unassi gned Keypunch Operator
on Septenber 4, 1979 and at no tinme has she established herself on a
permanent full-tinme position.

The Union clains that Ms. Mtkaluk is a casual enpl oyee and as such
does not carry any seniority under Article 21 of the Collective
Agreement and woul d only becone eligible to do so under Article 21.5
i f and when she establishes herself on a full-tinme pernmanent

posi tion.

The Conpany denied the claim

FOR THE EMPLOYEE: FOR THE COMVPANY:

(SGD.) R VELCH (SG.) G A KELLY

SYSTEM GENERAL CHAI RVAN ASST. DI RECTOR OF
ACCOUNTI NG

There appeared on behal f of the Conpany:

G M Booth - Per sonnel Manager, Fi nance & Accounting, CP
Rail, MI.

C. A Pompi zzi - Admi ni strative Asst. to Manager,
Di sbursenments Accounting, CP Rail, MI.

D. Car di - Labour Relations Oficer, CP Rail, MI.

And on behal f of the Brotherhood:

R. Wel ch - System General Chai rman, BRAC, Vancouver
D. Her bat uk - Vi ce General Chairman, BRAC, Mntreal

AWARD OF THE ARBI TRATOR



Ms. Mtkal uk was hired by the Company for a position covered by the
col l ective agreenment on Septenber 4, 1979. She worked thereafter as
an unassi gned enpl oyee, that is, she worked on an irregul ar or
"casual " basis.

Article 1 of the collective agreenent defines "assigned" and
"unassi gned" enpl oyees. Unassi gned enpl oyees are those who report
for duty only as required or notified due to work being irregul ar
It is in that sense that they may be referred to as "casuals". The
col l ective agreenent does not exclude such persons fromthe
bar gai ni ng unit.

Article 21.5 of the collective agreenent provides as follows:

"A new enpl oyee shall not be regarded as permanently enpl oyed
until he has conpleted 65 days' cunul ative conpensated service
and, if retained, shall then rank on the seniority list fromthe
date first enployed in a position covered by this agreenent. In
t he neantime, unless renmoved for cause which in the opinion of
t he Conpany renders hi mundesirable for its service, the
enpl oyee shall be regarded as conming within the ternms of the
agreenent. Students who are enpl oyed between school terns shal
not accumnul ate seniority."

This provision applies to enpl oyees generally, and would apply to
unassi gned as well as assigned enpl oyees. The reference to

"cunul ative" service would appear to make the provision quite apt for
such enpl oyees. O course, where such an enpl oyee acquires
seniority, he or she may, in sone cases, have what night be thought
to be an unfair advantage over sone other, "junior" enployee who, by
reason of having an assigned position, nmay have accunul ated nore
actual working experience. The parties have expressly dealt with one
such situation, that of students enployed between school terns. They
have not, however, excluded unassi gned enpl oyees generally fromthe
benefits of Article 21.5.

In placing Ms. Mtkaluk on the seniority list in accordance with
Article 21.5, the Conpany acted pursuant to the requirenents of the
collective agreenent. It may be noted that in Case No. 746
(involving a different, although simlar, collective agreenent

provi sion) the Union took a position contrary to that asserted in the
i nstant case. In any event, of course, the question here is sinply
whet her or not the collective agreenment provides for the acquisition
of seniority rights by an enployee in these circunstances.

It was argued for the Union that Article 25.2 of the collective
agreenent requires enployees to exercise their seniority to assigned
position in order to protect their seniority rights. Article 25.2,
however, does not have such a broad effect. Rather, it requires
enpl oyees whose positions are abolished or who are displaced to
exercise seniority with respect to permanent positions. Enployees
who do not displace juniors in that way are not deprived of their
seniority rights, they are sinply limted in their exercise of them
in certain ways. Article 25.2 certainly does not provide that

enpl oyees in unassigned positions are to have no seniority rights.



In the instant case, the Conpany acted in accordance with the
provi sions of the collective agreenent in placing Ms. Mdtkaluk's
name on the seniority list. There has been no violation of the
col l ective agreenent, and the grievance is therefore di sm ssed.

J. F. W WEATHERI LL
ARBI TRATOR



