CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 783
Heard at Montreal, Wednesday, October 15, 1980
Concer ni ng
CANADI AN PACI FI C EXPRESS LTD.
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

DI SPUTE:

The suspensi on of enployee Charles S. Aaron, Obico Term nal, Toronto,
Ont ari o.

JO NT STATEMENT OF | SSUE

Empl oyee Charles S. Aaron was suspended from service for two nonths
May 28th, 1980, for infraction of Rule 11 d -- "failure to obey

i nstructions of authorized personnel”

The Brot herhood contends the penalty inposed (two nonths) was totally
unacceptabl e and entirely unwarranted, and demanded he be rei nstated
with full seniority and rei nbursed all nonies |ost while suspended.

The Conpany declined the Brotherhood's claim

FOR THE EMPLOYEE: FOR THE COMPANY:
(SGD.) J. J. BOYCE (SGD.) D. R SMTH
GENERAL CHAI RVAN DI RECTOR,
| NDUSTRI AL RELATI ONS
PERSONNEL &

ADM NI STRATI ON

There appeared on behal f of the Conpany:

D. R Smith - Director, Industrial Relations, Personnel &
Admi ni stration, CP Express, Toronto
B. D. Neill - Manager, Labour Rel ations, CP Express, Toronto

And on behal f of the Brotherhood:

J. J. Boyce - General Chairman, BRAC, Toronto

J. Cr abb - Vi ce CGeneral Chairman, BRAC, Toronto

F. W MNeely - General Secretary Treasurer, BRAC, Toronto

G Moor e - Vi ce General Chairnman, BRAC, Mose Jaw, Sask.

AWARD COF THE ARBITRATOR



The grievor did in fact refuse to obey his supervisor's instructions.
He did so when the instructions were first given (when his conduct
m ght better be described as a failure rather than a refusal), and
| ater when they were repeated. He again refused - or acknow edged

the fact of his refusal - when the Co-ordi nator came to the work
ar ea.
There was no substantial justification for the refusal. The grievor

asserted that the instructions were given in a brusque manner, and
while that may be, it does not appear that they were given in such an
offensive way as to justify their rejection. The grievor also
referred to his own autonony and to the efficiency of operations,
which is to say that the grievor considered that he had a better idea
of how the work should be done. That may or may not have been
correct: it is sufficient to say that the instructions given - to
nove to an adj oi ning door and load a truck there - were quite within
the authority of the supervisor to give, and it was the grievor's
duty to accept themand carry themout. There was no justification
for his refusal and the grievor was subject to discipline.

At the hearing of this matter the Conpany submitted statenents from
the supervisor and the Co-ordinator. These statements had not, it
seens, been presented to the Union previously, although the substance
of the supervisor's statenent is in fact enbodied in questions put to
the grievor at the investigation, questions which the grievor appears
to have answered frankly and honestly. In ny view, the effect of
Article 8.4 is that the enployer, if it seeks to rely on them is
bound to present such statements to an enpl oyee before the concl usion
of an investigation, so that he may know t he whol e case agai nst him
and offer rebuttal thereto. Accordingly, the statenents of the
supervi sor and coordi nator nmust be held to be inadm ssible. 1In the
circunstances of this particular case, however, that ruling has no
practical effect on the outconme, the nmaterial facts not being in any
real contention.

The grievor was, | have found, subject to discipline for his inproper
refusal to follow instructions. The real issue is as to the severity
of the penalty inposed. 1In Case No. 749 it was held that while the
Conpany had a general power to inpose suspensions, and while
suspensi on could be resorted to as a disciplinary measure in "extrene
cases", the Conpany should be held to the application of its policy
of applying a systemof nerit and denerit points, subject to its
right to change that policy. Now while refusal to follow
instructions is obviously a very serious matter, there was not,

t hi nk, proper occasion for the Conpany to consider this case an
"extreme" one in the sense that only a prol onged absence from work
and a very substantial |oss of earnings could bring home to the
grievor the necessity of following instructions. While it would have
been proper to suspend the grievor immediately for the bal ance of his
shift, the inportant disciplinary nmeasure woul d have been the
assessnment of denerit points. Repetition of the offence, if the

enpl oyee were obstinate in his refusal, would lead to further
denmerits, and it would be quite clear that the enployee's job was in
j eopardy Both the enployer and the Union would have anpl e opportunity
to make him see reason. |If refusal continued, discharge of the



enpl oyee woul d be justified. To inpose a |engthy suspension in such
ci rcunmst ances serves no very clear purpose, and may sinply prolong a
peri od of uncertainty.

Having regard to all of the circunstances, it is ny view that the
assessnent of twenty-five denerits would not have gone beyond the
range of reasonable disciplinary responses to the situation, and
woul d have been a just penalty. It is my award that the suspension
of the grievor be set aside, that a penalty of twenty-five demerits
be substituted therefor, and that the grievor be conpensated for |oss
of ear ni ngs.

J. F. W WEATHERI LL
ARBI TRATOR



