CANADI AN RAILWAY OFFICE OF ARBI TRATI ON
CASE NO. 789
Heard at Montreal, Tuesday, Novenber 11, 1980
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

Claimby Operator E. Gatt for 8 hours at punitive rate of pay for 6th
of July and 3rd of August 1979 account not being called to work in
violation of Article 12.15 of Agreenment 7.1.

JO NT STATEMENT OF | SSUE:

M. Gatt had worked the 6 days previous to July 6th and to August 3rd
and was not called to work on what was the second rest day in each of
t he weeks in question.

The Brotherhood claims that M. Gatt was the regul ar enpl oyee wor ki ng
the shift in question and under the provisions of Article 12.15 of
the Agreenent he was entitled to the work.

The Conpany has declined the claimon the basis that to have
permtted M. Gatt to work in excess of 48 hours in the work week
woul d have been in violation of the Canada Labour Code.

FOR THE EMPLOYEE: FOR THE COMVPANY:
(SGD..) G E. HLADY (SGD.) S. T. COOKE
SYSTEM GENERAL CHAI RVAN VI CE- PRESI DENT -

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

J. A Fellows - System Labour Rel ations O ficer, CNR Montreal

W A MLeish - Labour Rel ations Assistant, CNR, Toronto

R. A Goone - " " " CNR, Montr eal

W J. Behun - Chi ef Train Dispatcher, MacM Il an Yard, CNR,
Toronto

W J. Rupert - Rul es Manager, CNR, Mbontreal

And on behal f of the Brotherhood:

G E. H ady - System General Chairman, BRAC, Barrie, Ont.
B. E. Wods - Di strict Chairman, BRAC,

F. E. Soucy - General Chairman, Gen. Secy. Treas., BRAC,



Mont r ea

AWARD COF THE ARBITRATOR

The grievor's work schedul e was of five days, Saturday to Wednesday,
wi th Thursdays and Fridays as rest days. On Thursday and Fri day,
July 5 and 6, and again on Thursday and Friday, August 2 and 3, work
was required to be perforned on the grievor's shift. Article 12.15,
whi ch applies to such situations, is as foll ows:

"Where work is required by the Conpany to be perfornmed on a day
which is not part of any assignnent, it may be perfornmed by an
avail abl e extra or unassi gned enpl oyee who will otherw se not
have forty (40) hours of work that week; in all other cases hy
t he regul ar enpl oyee. "

It is acknow edged by the Conpany that the grievor would, as "the
regul ar enpl oyee"” be entitled to this overtinme work by the nornmal
application of the terns of the collective agreenment. It is argued,
however, that those provisions cannot be given effect in these
particul ar circunstances because of the requirenents of the Canada
Labour Code.

Part 111 of the Code provides, in Section 30(1) provides generally
t hat enpl oyees may not work nmore than forty-eight hours in any week
"Week" is defined in such terms as to nean the cal endar week. The
Code provides for certain exceptions to this general rule, but it
does not appear that any such exceptions apply in this case.

In the cal endar weeks in question the grievor worked on the Sundays,
the Mondays (in one case the Monday was a general holiday; the
grievor did not work, but the perm ssible weekly hours are reduced
accordingly), the Tuesdays and the Wednesdays. He was al so schedul ed
to work (and presumably did work) on the Saturdays. He was assigned
to work overtine (in accordance with Article 12.15) on the Thursdays.
He woul d thus have a total of forty-eight hours of work, or of tinme
counted as worked, including eight hours of overtine.

Had the grievor worked overtime on the Fridays, it would not then
have been open to the Conpany to allow himto work, or for himto
accept work, on his regular shifts on the Saturdays. That is because
t he Canada Labour Code prohibits work in excess of forty-eight hours
per week. As | have noted this was not a case in which any of the
exceptions permtted under the Code arise, and it was not an

emer gency.

An enpl oyee has an obligation to neet the requirenents of his regular
schedul e, and he cannot avoid these by seeking excessive work at
other tinmes at overtine rates. 1In this respect, it is of interest to
note the principle expressed in Article 12.8 of the collective
agreenent :

"12.8 An enployee will not be required to suspend work during
regul ar hours to absorb overtine."



In the instant case, the grievor could not neet the requirenment of
his regul ar assignnent and al so work on the two remaini ng days of the
week. He could work one of them and did so. The Canada Labour Code
prevented himfrom working on the seventh day. It would be contrary
to that statute to allow the grievance. Accordingly, the grievance
nmust be di sni ssed.

J. F. W WEATHERI LL
ARBI TRATOR



