CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 798
Heard at Montreal, Tuesday,

Concer ni ng

Decenber

9, 1980

CANADI AN PACI FIC LIM TED (CP RAIL)

and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT

HANDLERS,

EXPRESS AND STATI ON EMPLOYEES

DI SPUTE:

Claimof M. G Fleurent for 20 1/2 hours at the pro rata rate for

time | ost account incident of March 4, 1

JO NT STATEMENT OF | SSUE:

980.

During his shift of March 4, 1980 Electric Truck Operator M. G

Fl eurent was instructed to unbolt racks.

M. FlI

eurent refused and

was sent home 4 1/2 hours prior to the termi nation of his regular

shift.

An investigation was held and M. Fleurent was given a two (2) day
suspensi on. The Union contended that the circunstances did not
nt for all tinme held out of

warrant a suspension and requested payne
servi ce.

The Conpany deni ed the Union's request.
FOR THE EMPLOYEE:

(SGD.) W T. SWAIN
GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

R. L. Benner - Assi st ant Manager
Mont r eal

FOR THE COMPANY:

(SGD.) G H. COCKBURN
MANAGER OF
MATERI ALS

of Materials, CP Rail,

J. P. Deighan - Asst. Superintendent of Materials, Angus

Stores, CP, M.

D. Car di - Labour Rel ations O ficer,

And on behal f of the Brotherhood:

W T. Swain - Gener al Chai r man,

CP Rail, Mdntreal

BRAC, Montr eal
M Sicotte - Local Chai rman, BRAC, Montreal

AWARD OF THE ARBI TRATOR



There is no doubt that the grievor did refuse to do certain work as
directed. The work, unbolting certain racks which he was to nove
with his |ift truck, was work the grievor could easily do, and while
it may not have cone explicitly within his job description was not an

i mproper assignnent. It was certainly not an unlawful or unsafe
direction, and did not involve a violation of the collective
agreenent. It was clearly the grievor's duty to obey it and, if he

felt it involved sonme violation of the collective agreenent, to file
a grievance later if he wished to do so.

The grievor was, clearly, subject to sone formof discipline on this
account. The instruction was given clearly, and was repeated. On
the grievor's persistent refusal, it was quite appropriate that he be
sent home for the bal ance of his shift. The substantial issue in
this case is whether or not sonme further suspension was appropriate.

The grievor did not have any previous fornmal disciplinary record,

al t hough he had been given a verbal caution about follow ng

i nstructions sonetine previously. He did not have nuch seniority.

If it appeared that this was an instance of deliberate underm ning of
managerial authority, | would have no hesitation in upholding the

di sci pline inmposed by the Conpany. 1In ny view, however, this was not
such a case. Nothing in the material before ne supports the
conclusion that the grievor was notivated by such a purpose. Rather
he seens sinply to have stuck obstinately to the rather sinplistic
view that he could only be required to performtasks com ng strict
within the scope of his job, narrowy considered. In this, he was
supported by incorrect advice fromhis union representative. That
does not nean the grievor must not bear responsibility for his
actions, but it is one of the circunstances to be considered in
assessing the penalty.

In view of the fact that the grievor had been suspended for sonething
over half a shift, in view of his recognition, at the concl usion of
the investigation, of his duty to follow instructions and in view of
the fact that no formal discipline had previously been inposed, it is
my view that the further suspension of the grievor for two days was
not justified. Having regard to all of the circunstances, it is ny
award that the two-day suspension inposed on the grievor be set

aside, and that a witten warning be substituted therefor. The
grievor is entitled to conpensation for two days' |oss of earnings.
He is not entitled to conpensation in respect of the 4 1/2 hours for
whi ch he was properly sent hone.

J. F. W WEATHERI LL
ARBI TRATOR



