CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 806
Heard at Montreal, Tuesday, January 13, 1981
Concer ni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL
WORKERS
Dl SPUTE:

Di sm ssal of Stock Checker, B. Halligan, Toronto, for theft.

JO NT STATEMENT OF | SSUE

On Sunday, May 18, 1980, during his tour of duty, M. Halligan was
observed by CN constable G Holdsworth. M. Halligan went to his
personal vehicle, renoved an object fromhis coveralls and placed it
in the back seat area of the vehicle.

He was approached by the constable who identified hinself, and the
constabl e then searched the back seat of M. Halligan's vehicle, and
there found a quantity of Corporation's supplies.

M. Halligan was duly cautioned and requested to submit a witten
statenment, to which he i medi ately consented. The constable then
requested M. Halligan's perm ssion to search the rest of his car
this was at first refused and then granted. During this search
addi ti onal supplies were found.

At the subsequently formal investigation, M. Halligan admitted to
bei ng i n possession of Corporation's supplies and stated his regret
at the incident. As a result of this investigation, he was

di scharged fromthe service of VIA effective May 18, 1980. The

Br ot herhood contends that dism ssal is too severe a penalty for the
of fense, and has requested a reduction of the discipline. The
Corporation has declined the grievance through all steps of the

gri evance procedure.

FOR THE EMPLOYEE: FOR THE COVPANY:

(SGD.) J. D. HUNTER (SGD.) A. D. ANDREW

NATI ONAL VI CE PRESI DENT SYSTEM MANAGER, LABOUR
RELATI ONS

There appeared on behal f of the Conpany:

A. Leger -- Labour Relations Oficer, VIA Rail, Montrea
C. A B. Henery -- Human Resources Oficer, VIA Rail, Toronto
E. Fountain -- Supervisor, C.D.C. VIA Rail, Toronto

And on behal f of the Brotherhood:



F.C. Johnston -- Regional Vice-President, CB.RT. & GW,
Toronto

AWARD OF THE ARBI TRATOR

There is no doubt that the grievor did steal or attenpt to stea
goods belonging to the Conmpany. The only question is whether or not
there was just cause for discharge.

The Union, in arguing that a period of suspension should be
substituted for the discharge, relies nost heavily on the fact that
the grievor has had thirty-one years of service with the Conpany or
its predecessor, and that he has a clear record. This is indeed a
consi deration which nust be carefully weighed. Wile sone
Arbitrators have held that |ength of service is not a rel evant
consideration in cases of this sort, my own viewis that it is a
factor which nust be taken into account.

In the instant case, however, it may be noted that the grievor spent
nost of his years of service with the predecessor Conpany, rather
than with the recently-created present enployer. In October, 1978,
the enpl oyer cancelled the denerit nmarks then on its enpl oyees
records, in order to "dramatize the' break with the past". At the
same time, it was stated that the Conpany s "expectations for

enpl oyee behavi our and standards of service will, if anything, be

hi gher than before".

In any event, while | consider that length of service is a factor to
be taken into account, it is only one of a nunber of factors to be
wei ghed in assessing the appropriateness of discharge in cases of
theft. Generally speaking, an enployee who steals his enployer's
property is subject to discharge. Exceptions have been nmade in a
limted number of cases. | think the conmon ground of npbst of those
cases is that the theft was an isol ated, anomalous act in the career
of a person who has otherw se shown hinmself to be a good enpl oyee and
a good citizen.

In the instant case the grievor, | find, acted deliberately in
stealing a quantity of the Conpany's supplies. He hinself estinmated
their value at thirty-five dollars, although the Conpany indicated at
the hearing of this nmatter that the value was sixty-eight dollars. |
make no finding as to this, except to note that taking even
thirty-five dollars worth of goods should not be dismissed as "nere
petty pilfering” to use the | anguage of one of the cases referred to.

The grievor knew that what he was doing was wong. He was

appr ehended when he was seen to approach his car and renpve sonething
fromhis coveralls. What he had been hiding was Conpany property,
and when his car was exani ned, Conpany goods were found on the back
seat under a bl anket, on the front seat, and in the trunk. All of

t hat suggests sonething nore than a spur-of-the-nmonent act of
foolishness. It shows a set of deliberate acts of theft. That such
acts should be commtted by a | ong-service enployee is a very sad



t hi ng, but does not nake the case an exception to the general rule
that theft is grounds for discharge.

The Conpany has shown just cause for discharge, and the grievance
nmust, therefore, be dism ssed.

J.F.W Weatherill
Arbi trator



