CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 809
Heard at Montreal, Tuesday, February 10, 1981
Concer ni ng
BRI TI SH COLUMBI A RAI LWAY
and
UNI TED TRANSPORTATI ON UNI ON

EX PARTE

DI SPUTE:

Claimfor R D. Duffin paynent for eating enroute.
EMPLOYEES' STATEMENT OF | SSUE

On April 2, 1980, R D. Duffin clained paynent for eating enroute.

Conmpany declined paynent stating there is no provision in our
col l ective agreenent for paynent for eating enroute.

Uni on contends that both Article 117 and Article 201(7) states very
clearly paynent for eating enroute. For this reason, the Union
requests that R D. Duffin be paid for tinme clainmed while eating
enrout e.

The Conpany has declined the Union's request.

FOR THE EMPLOYEES:

(SGD.) K. A LINDLEY

GENERAL CHAI RMAN

There appeared on behal f of the Conpany:

P. A. MacDonald -- Vice-President, Labour Relations, B.C
Rai | way, Vancouver

Hugh Col i ns -- Supervisor, Labour Rel ations, B.C. Rail way,
Vancouver
B.M MliIntosh -- Labour Relations, B.C Railway, Vancouver

And on behal f of the Brotherhood:

J.H Sandie -- Vice-President, UTU, Sault Ste. Marie, Ont.
K. A. Lindl ey -- General Chairman, UTU, Surrey, B.C.

AVWARD OF THE ARBI TRATOR



This grievance involves a time claimsubmtted on April 2, 1980 by
Conductor Duffin in respect of hinmself and his two brakenen. The
claimwas for twelve hours' pay. On the day in question Conductor
Duffin and crew were on Train No. 24, running between WIIlians Lake
and Lillooet, a distance of one hundred and fifty-four mles. The
crew was on duty from 1000 until 2200 hours. On one hour's notice to
the Di spatcher (pursuant to Article 117 of the collective agreenent),
the crew took twenty-five mnutes (after seven hours and thirty-five
m nutes on duty) to eat. Their meal was taken at Koster, where it
seenms a stop was necessary to pick up power for the train. Wile
twel ve hours el apsed between the tine the grievors reported for duty
until the tinme the grievors were released fromduty, the Conpany paid
themonly in respect of eleven hours and thirty-five m nutes,
reducing their claimby the anmount of tine they had taken to eat.

The issue is whether or not the grievors were entitled to paynent in
respect of that tine.

The basis of payment for "all services" (with exceptions not here
material), is set out in Article 201 of the collective agreenent.
Pay is to be on "an hourly rate with time and one-half after 100
hours per checking period for tine on duty . . ." (Article 201(1)).
The points for coming on or going off duty are defined in Article
201(6). Article 201(7) is as foll ows:

"Road Ti ne

Trai nman will appear on duty at the time ordered for and will
sign register book. He will be paid the hourly rate on the
m nute basis fromthe tinme ordered to report for duty until
rel eased fromduty at either his objective or initia

term nal, except should the trip be interrupted on account of
illness, rest. etc."

At the hearing in this matter, the Union relied particularly on the

second sentence of Article 201(7), the sentence reading: "He will be
paid the hourly rate . . . except should the trip be interrupted on
account of illness, rest.”. \When that sentence is read in the
context of Article 201(7) as a whole, and especially having regard to
the concl uding words of the Article: ". . . on account of illness,
rest. etc.", and bearing in nmind that "etc." is witten with a

small "e", it might well be thought that the Article as printed
reveal s a typographical error. On the material before ne, however, |
think that cannot be said to be the case, although | think it is true
that the Article's present formis attributable to a typographica
error. The apparent anonmaly of the period between "rest” and "etc."
at the end of the Article was known to the parties before they
executed the collective agreenent. Even if | had jurisdiction to
rectify this possible "error" in the agreenent (and | do not believe
| do), | would not do so, because it appears that the present form of
the agreenent is deliberate.

The Uni on contends that the second sentence of Article 201(7), ending
with the phrase "on account of illness, rest." is conplete, and that
by virtue of that sentence illness and rest are the only reasons for
the interruption of a trip which would interrupt paynent on the

m nute basis for tine between reporting for duty and rel ease from



duty. Wiile there is no doubt that the second sentence of Article
201(7) is a grammtically conplete sentence as it stands, its neaning
is to be determned in the contex of the Article - and indeed the

whol e col l ective agreenent - in which it appears. It nust be
remenbered as well that the third "sentence" of Article 20?;7) - the
expression "etc." - is also a gesture which the parties accepted as

a part of the collective agreenent, and which nust be given its
appropriate significance, again in the context of the Article in
which it appears.

In ny view the significance of "etc." at the conclusion of Article
201(7) is to extend the possible cases in which a trip nmay be
interrupted and where pay should be interrupted as well. Cearly,

however, this extension of possibilities is not open-ended. Those
ot her situations where a trip is interrupted and where, as a result,
pay is interrupted as well nust be situations which are ejusdem
generis, that is, of the sane |ogical order as the ones explicitly

mentioned. While "illness" is, | think, self- explanatory (and woul d
not include brief nmonments of "not feeling too well" and the like),
"rest", it should be made clear, refers not to a period of taking it

easy but rather to rest clained or booked in accordance with the
provi sions of the collective agreenent. Either of these events, the
occurrence of illness or the booking of rest, would involve a
definite and relatively prolonged interruption in a trip. One can

i magi ne ot her events which would have such an effect: a derail nent
or sone other accident, a strike, in some circunstances or perhaps
sonme ot her occurrence which could properly be said to be of the sane
| ogical order as "illness" or "rest".

Taking a relatively short break to eat a neal is not, in my view, the
sort of interruption of a trip which would take enpl oyees off duty
and interrupt their right to pay on the minute basis. The collective

agreenent does contenplate that enployees will eat. 1t does not
appear to deal expressly (in the Articles cited to ne) with the
matter of paynent for time spent eating. |In many instances it will
be possible for enployees, acting responsibly, to eat enroute. In
sonme cases, as perhaps in this, it nay be appropriate for the entire
crewto take tinme to eat while a train is stopped. It does not

necessarily follow that enpl oyees are sonehow "off duty"” in such
circunmst ances, and that they are no longer entitled to pay.

In the circunstances of the instant case the grievors were, in ny
view, on duty at all tines and were entitled to pay in respect of the
entire twelve-hour period fromthe tine they reported for duty unti
the tinme they were released fromduty. This does not nean that

enpl oyees may abuse their undoubted right to eat with inpunity.

Where enpl oyees delay a train unduly, they are subject to discipline
(see CRO0.A case No. 775). In sonme circumnmstances, such conduct
may anount to an unlawful strike, and woul d subject the enpl oyees to
other penalties; and it mght well be, as | have suggested, that in
such cases the enployees would not be entitled to pay. In the

i nstant case, however, it has not been shown that the grievors

taking tinme to eat was of such a nature or done in such circunstances
as to interrupt the trip within the nmeaning of Article 201(7). (Cp.
Case No. 780.)

For the foregoing reasons it is ny conclusion that the grievors were
entitled to twelve hours' pay in respect of the day in question, and



it is my award that they be paid for the twenty-five m nutes which
was deducted fromtheir clainms. The grievance is accordingly
al | owed.

J.F.W Weat herill
Arbitrator



