CANADI AN  RAILWAY OFFICE OF ARBI TRATI ON
CASE NO. 813

Heard at Montreal, Tuesday, March 10, 1981

Concer ni ng
CANADI AN PACI FIC LIM TED (CP RAIL)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
DI SPUTE:
25 denerit marks assessed M. P.A Arnold account
of fellow workers Z.P. Del Mundo and C.L. Sevill a,
tendering their resignations fromservice on June 18th,

repeat ed harassnent
resulting in both
1980.

JO NT STATEMENT OF | SSUE

Under date of June 26, 1980 M. P.A Arnold, Assistant Accountant,
Cust oner Service Centre, Toronto was advised to report to M. E. L.
Wbodnman, Supervisor C. S.C. at approximately 1030 hours on Fri day,
June 27th, to attend an official investigation into circunstances and
events resulting in Zenaida P. Del Mundo and Celia Sevilla,

Cl er k- St enographers, subnitting their resignations on June 18th,

1980.

The investigation was held and on July 15, 1980 M. Arnold was
debited with 25 demerit marks.

The Uni on contended that M. Arnold was convicted on assunptions and
hearsay evi dence and requested that any reference of this matter be
renoved fromhis file and that the 25 demerit marks be renpved from
his record

The Conpany deni ed the Union's request.

FOR THE EMPLOYEES:

(SGD.) WT. SWAIN
GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

FOR THE COVPANY:

(SGD.) J.P. KELSALL
GENERAL MANAGER,
OPERATI ON & MAI NTENANCE

D. Cardi -- Labour Relations Oficer, CP Rail, Mntrea

L.A darke -- Supervisor of Labour Relations, CP Rail
Toronto

E.L. Wbodman -- Supervisor, Custoner Service Centre, CP Rail
Toronto

F. Roneo -- Assistant Supervisor of Labour Rel ations, CP
Rai |, Toronto



And on behal f of the Brotherhood:

WT. Swain -- General Chairman, BRAC, Mntrea
D. Her bat uk -- Vice-General Chairman, BRAC, Mbntrea
J. MacPherson -- Vice-General Chairman, BRAC, Scarborough, Ont.

AWARD OF THE ARBI TRATOR

The grievor, an Assistant Accountant, is an enployee of over twenty
years' service. The two enployees who resigned did not, it would
seem have |long service with the Conpany, but it seens clear that
their resignations were based on what they considered to be
harassment and racial slurs directed agai nst them by the Conpany.
Those are serious conplaints, and the Conpany was right to take them
seriously and to carry out an investigation, as it did. |In these
proceedi ngs, of course, the onus is on the Conpany to show that the
grievor did in fact m sconduct hinself in the manner all eged.

There are a nunber of particular respects in which it is said that
the grievor's conduct was inproper. | wll deal in turn with each of
the all egati ons nade by the other enployees.

Ms. Del Mundo al l eged first that the grievor had intentionally placed
commas in the wong places in certain figures given to Ms. Del Mundo
to be transmitted by telex. The evidence shows that in fact the
figures appear to have been deliberately altered in this way, and the
grievor did not deny doing it. Ms. Del Mundo noted the anomaly and
drew it to a supervisor's attention. No other explanation for this
appears than the strange one that the grievor sought (ineffectively)
to have Ms. Del Mundo appear to have nade a m stake. This was, at
the | east, m schievous, and woul d support the inposition of sone

di sci pline, perhaps in the formof a reprimand.

Next, it is said that the grievor renoved a stencil from Ms.

Del Mundo's typewriter. The grievor acknow edges doing that, and

expl ains that he needed to use a typewiter. The matter in itself is
trivial, and even in the context of a series of events designed to
enbarrass Ms. Del Mundo, has no great significance. Next, it is said
that the grievor nade a practice of following Ms. Del Muindo and

st andi ng behi nd her when she used the Xerox machine. The grievor
denies this. Such an outright conflict in the evidence is sinply not
resolvable in the absence of testinobny, and it nmust be concl uded t hat
t he Conpany has not net the onus of establishing this point. Next,

it is said that the grievor stared and nmade faces at Ms. Del Mundo.
VWhile the grievor denies this in a general way, the sane charge is
made by Ms. Sevilla and is corroborated by the evidence of other

enpl oyees. Fromall of the material before ne, there is no
substanti al doubt that the grievor did behave in an unusual and

i mproper way toward the two enpl oyees concerned. The sanme concl usion
woul d apply with respect to his conduct on seeing one or the other of
the ladies in a bus or in a corridor or doorway.

VWil e the conpl ainants thensel ves did not offer any direct evidence
of racial slurs, there is evidence from other enployees of racia
prejudice on the grievor's part. Ms. Sevilla alleged that the



grievor timed her in the norning to see howlong it took her to open
the mail; the grievor denies that and again, it is not possible to
make a finding in that respect on the material before me. 1In this
respect too, then, the Conpany's case is not nade out. There is,
however, corroboration of rude and unseemy behavi our on the part of
the grievor toward Ms. Sevilla, and here again the only notive which
appears is a racial one.

Fromall of the material before ne it appears, on the bal ance of
probabilities, that the grievor did harass his fell ow enpl oyees,
apparently on racial grounds. Such conduct is obviously inproper
and an enmployer is justified in taking disciplinary action in order
to correct it. In ny view, there was just cause for the inposition
of discipline in the instant case.

As to the penalty inposed, while it is true that not all of the
particul ar allegations against the grievor have been established by
sufficient proof, it has been established that the grievor did harass
fell ow enpl oyees on racial grounds, and it is of little nonent that
every one of the all eged occasions of that may not have been
established. Further, the grievor's disciplinary record shows the
assessnment of fifteen denmerits in January 1980, and of ten denerits
in April 1980 in respect of behaviour involving inproper conduct with
respect to fellow enployees. Nothing would be altered by slight

adj ustnents in the nunber of denerits to be assessed in the instant
case. Considering the gravity of the offences established, and the

nature of the grievor's record, | do not consider that the inposition
of twenty-five demerits went beyond the range of reasonable
di sciplinary responses to the situation in this case. It was

i nportant to bring hone to the grievor that his behaviour with
respect to his fell ow enpl oyees was quite unacceptable, and that his
job was in jeopardy on that account.

For the foregoing reasons, the grievance is dismssed.

J.F.W Weatherill,
Arbitrator.



