CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 815
Heard at Montreal, Tuesday, March 10, 1981
Concer ni ng
CANADI AN PACI FI C EXPRESS LI M TED
and
BROTHERHOOD OF RAI LWAY, AI RLI NE AND STEAMSHI P CLERKS

FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
EX PARTE

Dl SPUTE:

The awardi ng of bulletin No. 45, to a junior enployee.

EMPLOYEES' STATEMENT OF | SSUE

On or about July 24th, 1980, enployee S. Tougas, bid on posted
bulletin No. 45, Clerk J-2. Enployee S. Tougas was refused the
bulletin and awarded to junior enployee F. CQuellett.

The Brotherhood is claimng the Conpany failed to live up to Articles
7.1.2 and 7.1.4 of the Agreenent.

The Conpany clains there has been no violation of the Agreement.

FOR THE EMPLOYEES:

(SGDb.) J.J. BOYCE

GENERAL CHAI RMAN

There appeared on behal f of the Conpany:

D. Cardi -- Labour Relations Oficer, CP Rail, Mntrea

B.D. Neill -- Manager, Labour Rel ations, CP Express,
Toronto

R. A. Col quhoun -- Labour Relations Oficer, CP Rail, Mntrea

And on behal f of the Brotherhood:

J.J. Boyce -- General Chairman, BRAC, Toronto
J. Crabb -- Vice-Ceneral Chairman, BRAC, Toronto
F.W MNeely -- General Secretary-Treasurer, BRAC, Toronto

AWARD OF THE ARBI TRATOR

The job in question was one generally known as Rate Clerk. 1In the
case of the particular position which was advertised, one of the
requi renents was that the successful applicant be a "qualified
typist”. There is no issue in this case as to the propriety of that



requi rement, nor as to whether or not the anmount of typing involved
woul d affect the classification and rating of the job. It appears
that the amount of typing required was substantial

The grievor had sought, unsuccessfully, to "bunmp" into a position of
Rate Clerk in cases of staff reduction in the past. The Union
acknow edges that the grievor was not qualified, at those tines, to
di spl ace juni or enpl oyees, having regard to the requirenent of ful
qualification set out in the "bunping" provisions. Since then,
however, the grievor has taken a course in Rate Clerk work, in which
he was successful. Further, the grievor does not here seek to

di spl ace an incunbent, but rather has applied on a job bulletin

Entitlenent to be assigned on a job bulletin is governed by Article
7.1.1 of the Collective Agreenent, which is as foll ows:

"The pronotion and assi gnment of enployees will be governed by
seniority and ability, senior qualified applicant to be given
preference. The O ficer of the Conpany in charge shall be the
judge, subject to appeal which nmust be made in witing within
14 cal endar days of the appointnment.”

This provision should be read in the light of Article 7.1.2, which
provides, in effect, for a trial period. That Article is as foll ows:

"An enpl oyee who is assigned to a position by bulletin, wll
receive a full explanation of the duties and reasonabl e

assi stance and nust denopnstrate the ability to performthe work
within a reasonabl e probationary period of up to 30 cal endar
days, the length of tine to be dependent upon the character of
the work. Failing to denonstrate the ability to do the work
within the probationary period all owed, enployee shall be
returned to forner position without |oss of seniority."”

It is not the case that the senior applicant for a bulletined job is
necessarily entitled to be assigned the job and have a trial period.
Rat her, as was said in Case No. 293, "In the first instance, it is
for the officer of the Conpany in charge to make the assessment

whet her or not there is a reasonable |ikelihood that an applicant
will qualify for a particular job". If such a likelihood appears in
the case of a senior applicant, then he would be entitled to the
trial period to denopnstrate his ability to performthe work.

While the collective agreenent does not expressly provide for the

i mposition of tests, it is my view - again, as set out in Case No.
293 - that the Company could quite properly require enpl oyees to
undergo tests in order to enable it to make the determ nation it is
required to make under Article 7.1.1. In Case No. 293, it was ny
conclusion that the grievor had the apparent qualifications for the
job, even without having shown that by means of a test (although he
ought to have foll owed the Conpany's procedure in that regard). In
the instant case, however, the grievor did not have the apparent
qualifications for the particular job in question, because he did not
appear to have sufficient typing ability.

The Conpany acknow edges that the grievor had achi eved apparent
qualification for the job in other respects, and that he would have
been assigned the job, had it been considered that he had the



necessary typing ability (the standard to be nmet was not particularly
high, it would seen). This was not, in the circunstances, an

unr easonabl e conclusion and it was, in ny view, quite proper for the
Conpany to have required the grievor to take a test of typing
ability, subject to the standard required being appropriate to the
work to be done.

Since the grievor refused to take the test, and since a test was
proper in the circunstances, that would norrmally be the end of the
matter. |In the instant case, however, there are two considerations
which in nmy viewcall for a different result. First, it appears that
the Conpany did not conply with the requirenents of Article 7.1.4 of
the Coll ective Agreement in this matter. That Article is as follows:

"When a position under bulletin is to be awarded to a junior

enpl oyee because of ability, the matter will be first discussed
bet ween the Conpany officer involved and the Local Protective
Chai rman or his Representative."

Had the di scussions called for taken place, the Union m ght then have
sought to persuade the grievor of the reasonabl eness of a test in the
ci rcunmst ances, and of the inportance of his taking it.

Second, the grievor's position in this particular case is deserving
of special understanding, since he had taken pains to prepare hinself
for what he understood to be the essential parts of a Rate Clerk's
job. In view of these two considerations, it is nmy award that the
grievor be given an opportunity to take a typing test, and that if he
is successful, that he be assigned to the job, subject to Article
7.1.2. Because of his failure to take the test when it was first

of fered, he would not be entitled to conpensation, if he is
successful. It should be added that the grievor should have notice
of the test at |least equivalent to the length of tine a job is

bull etined. The standard to be net, again, is to be one appropriate
to the job in question, and I would hope the parties could agree in
that respect before the test is given.

J.F.W Weatherill,
Arbitrator.



