CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 821
Heard at Montreal, Tuesday, April 14, 1981
Concer ni ng
CANADI AN PACI FI C EXPRESS LI M TED
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
EX PARTE

DI SPUTE:

The di sm ssal of enployee M MaclLean, Vancouver, British Col unbia.

EMPLOYEES' STATEMENT OF | SSUE

Enmpl oyee M MacLean was di sm ssed from Conpany Service and his record
was closed for transporting an unauthorized passenger in a Conpany
Vehi cl e.

The Brotherhood contends the penalty inposed is totally unwarranted,
i mproper and unacceptable in that the Conpany attenpted to deny this
enpl oyee the right to grievance procedure and that they failed to
show just cause as to his being undesirable for it's service as a
future seniority rated enpl oyee.

The Brotherhood demand full reinstatenent of this enployee into
Conmpany Service and full wages for all tine |ost while being held out
of Service

The Conpany declined the Brotherhood s request.

FOR THE EMPLOYEES:

(SGD.) J.J. BOYCE
GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

D.R Smith -- Director Industrial Relations, Personnel &
Admi ni stration, CP Express, Toronto

B.D. Neill -- Manager, Labour Rel ations, CP Express,
Toronto

R A. Col quhoun -- Labour Relations Oficer, CP Rail, Mntrea

And on behal f of the Brotherhood:



J.J. Boyce -- General Chairman BRAC, Toronto

G Moore -- Vice General Chairman, BRAC, Mbose Jaw
F.W MNeely -- Ceneral Secretary-Treasurer, BRAC, Toronto
J. Crabb -- Vice General Chairman, BRAC, Toronto

AWARD OF THE ARBI TRATOR

The grievor was hired by the Conpany on July 31, 1980, beginning
service on August 5th as a driver. On August 22nd, follow ng a
custonmer conplaint with respect to his "helper", the grievor was
interviewed by a Conpany officer. The "helper" was in fact an

unaut hori zed passenger in the vehicle, as the grievor acknow edged.
The grievor was then released fromservice. No investigation of the
sort contenplated by Article 8 of the Collective Agreenent was hel d.

At the time of his discharge, the grievor was a probationary

enpl oyee. Although that termis not used, his seniority status and
his probationary status are dealt with in Article 6.2.4 of the

Col l ective Agreenent, which is as foll ows:

"A new enpl oyee shall not be regarded as permanently enpl oyed
until conpletion of 65 working days cunul ative service. In
the neantine, unless renmoved for cause which in the opinion
of the Conpany renders himundesirable for its service, the
enpl oyee shall accunul ate seniority fromthe date first
enpl oyed on a position covered by this Agreement.

An enpl oyee with nore than 65 working days cunul ative
service shall not be discharged w thout being given a proper
i nvestigation as provided in Article 8 of this Agreenent."”

Wil e he was a probationer, the grievor was neverthel ess an enpl oyee.
The Canada Labour Code requires that Collective Agreenents contain a
provision for final settlenment "by arbitration or otherw se" of al

di fferences between the parties to or enployees bound by the

Col l ective Agreenent, concerning its interpretation, application

adm nistration or alleged violation. The parties to this case have
provi ded for a grievance and arbitration procedure in their

Col | ective Agreenent. Nothing in that procedure prevents

probati onary enployees fromfiling grievances and proceeding to
arbitration, as has been done in the grievor's case, and it is not
suggested that the instant grievance is not arbitrable.

The grievance is, therefore, properly before me, and the issue is
whet her or not the Conpany violated the Collective Agreenent by

di scharging the grievor. As to the claimthat the Conpany attenpted
to deny the grievor the right to the grievance procedure, while it
may be that the Conpany's initial (and wong) response was that no
gri evance was possible, that view has been corrected and the matter
has, as | have noted, proceeded to arbitration w thout objection.

There are two questions of substance which nust be dealt with. One
is as to the necessity of an investigation under Article 8 in cases



of probationary enpl oyees. The other is as to existence of proper
cause for the action taken by the Conpany.

Article 8 deals with investigations and discipline and Article 8.1
provi des that an enpl oyee shall not be disciplined or dismssed unti
after a fair and inpartial investigation has been held and the

enpl oyee's responsibility is established. That is a genera

provi sion and would, as a general matter, apply in the case of any
enpl oyee. Article 6.2.4, however, deals specifically with

probati onary enpl oyees, and makes particular provision with respect
to their discharge. This appears clearly fromthe second paragraph
of that Article, which expressly provides that enployees with nore

t han 65 working days' cunul ative service (that is, those who have
passed their probationary period and have beconme per manent

enpl oyees), shall not be discharged w thout investigation pursuant to
Article 8. The direct inplication of this is that that stricture
does not apply in the case of probationary enployees. That such an
inmplication is a necessary one is clear fromthe fact that the

requi renment of an investigation in the case of permanent enpl oyees is
made in any event by the general provision of Article 8 (although
Article 8 deals with discipline generally as well as with discharge
matters). The effect of the second paragraph of Article 6.2.4, then
is to create, in the case of probationary enpl oyees, an exception to
the general provisions of Article 8. A probationary enpl oyee nay be
di scharged wi thout being given the investigation contenplated by
Article 8.

The grievor was a probationary enpl oyee, and while he was not given
the investigation contenplated by Article 8, that was not a violation
of the Collective Agreement. Nor, in ny view, does it appear in the
circunstances to have been a violation of any other rights the
grievor mght enjoy or of any provision of the Canada Labour Code,

al t hough of course | nmake no determ nation of any issues of that
sort.

The Col |l ective Agreenent, by the first paragraph of Article 6.2.4,
contenpl ates that a probationary enpl oyee may be renoved "for cause
which in the opinion of the Conpany renders himundesirable for its
service". The issue of substance which arises in this grievance is
whet her or not such cause existed. Such an issue has two aspects.
First, there is the question whether or not, as a matter of fact, any
"cause" for Conpany action existed. Second, there is the question of
t he Conpany's opinion of such cause, that is whether or not it was
one which rendered the enpl oyee undesirable for its service. Such a
provi si on gives the Conpany a broad discretion, but not a license to
act arbitrarily or in a discrimnatory manner. The "renoval for
cause" of a probationary enpl oyee under this provision should not,

t hi nk, be confused with the requirenent that there be "just" or
"proper" cause for the discharge of a permanent enployee. An

enpl oyer has a real and inportant discretion - and responsibility -
to exercise in deciding whether or not to retain a probationer as a
per manent enpl oyee.

In the instant case there was in fact a particular "cause" for the
grievor's removal. He had, as he acknow edged, carried an

unaut hori zed passenger on a Conpany vehicle. This was contrary to
explicit rules of which he was, or ought to have been, aware, and
even without any express rule would certainly have been inproper



Such a practice is a dangerous and undesirable one in a nunber of
respects, and could subject the Conpany to serious liabilities. As
to the exercise of the Conpany's discretion, it was not, in ny view,
either arbitrary or discrimnatory for it to formthe opinion that
such conduct rendered the grievor undesirable for its service. It
may be, as a general matter, that carrying an unauthorized passenger
woul d not by itself constitute "just cause" for the discharge of a
per manent enpl oyee. That is not, however, the issue in the instant
case. Here, the question is whether or not the Conmpany was in
violation of the Collective Agreenment in being of the opinion that
the grievor's conduct rendered himundesirable for its service. In
ny view, the Conpany was not in violation of the Collective
Agreement. There was proper occasion for it to exercise the

di scretion provided for in Article 6.2.4 and to formthe opinion it
did. Its decision was not arbitrary, and there is nothing to show
any sort of inproper discrimnation against the grievor.

For all of the foregoing reasons, the grievance is dismn ssed.

J.F.W Weatherill,
Arbitrator.



