CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 823
Heard at Montreal, Tuesday, April 14, 1981
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
Dl SPUTE:
Claimby Messrs. S. Bonneau and P. Dupont for 8 hour overtine for
August 4, 1980 |l ess overtine paid.

JO NT STATEMENT OF | SSUE

Under date of July 29, 1980 above enpl oyees were advised that their
assignnents for August 4, 1980, a General Holiday, were cancell ed.

At the same tinme they were advised that their services would be
requi red on August 4, 1980 one to work trains No. 522 and 522 North
and one to work trains No. 907 and 937.

M. S. Bonneau was on duty 3 hours and was paid 3 hours' overtine.
M. P. Dupont was on duty 6 hours and was paid 6 hours' overti me.
The Uni on contended that as it was known in advance that service was
requi red on these assignments that they should not have been

cancel l ed and cl ai ned accordingly.

The Conpany denied the claim

FOR THE EMPLOYEES:

(SGD.) WT. SWAIN
GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

D. Cardi -- Labour Relations Oficer,
J. Cuin -- Supervisor, Labour
Mont r ea
R. L. Vachon -- Rail Term nal Supervisor
J.H Blotsky -- Asst. Supervisor
Mont r ea

And on behal f of the Brotherhood:

FOR THE COVPANY:

(SGD.) J.B. CHABOT
GENERAL MANAGER,
OPERATI ON &

MAI NTENANCE

CP Rail, Mntrea

Rel ati ons, CP Rail,

Far nham CP Rai
Rel ati ons, CP Rail,



WT. Swain -- CGeneral Chairman, BRAC, Mntrea
D. Her bat uk -- Vice General Chairman, BRAC, Mntrea

AWARD OF THE ARBI TRATOR

Wil e advised that their regular assignnments on the holiday in
qgquestion woul d be cancelled, the grievors were told that they would
be called in on a "one call" basis on that day to performcertain
work. It was not anticipated that they would work a full shift, nor
did they; M. Dupont was on duty as long as he was only because of
certai n unexpected circunstances.

The cancel ling of regular assignments on a holiday is not in
gquestion. What is in issue is the payment to be nade for work
performed (apart from any question of holiday pay) to enpl oyees such
as the grievors, who were told they would be subject to call, and who
were called in for a certain time. That is, it is contended that the
grievors' particular assignments should not have been cancell ed,
because they were in fact required to work, and that they were under
the direction and control of the Conpany for the full eight hours of
their shift.

In fact the grievors were under the direction and control of the
Conpany in the usual sense of that expression only while they were in
fact at work, although they were subject to call to work up until the
time they were call ed.

The matter of paynment for work on a general holiday is dealt with in
Article 13.9 of the Collective Agreenent, which is as foll ows:

"An enpl oyee paid on an hourly, daily or weekly basis who is
required to work on a general holiday shall be paid, in
addition to the pay provided in Clauses 13.6 and 13.7 of
this article, at a rate equal to one and one-half tines his
regul ar rate of wages for the actual hours worked by him on
that holiday with a mnimum of 3 hours for which 3 hours
service may be required, but an enployee called for a
speci fic purpose shall not be required to performroutine
work to make up such mininumtine."

Bei ng advised that he will be called to work on a holiday is not the
equi val ent of actually working on the holiday. O course, being
subject to call inhibits to a greater or |ess extent an individual's

enjoynent of the day; it is not, however, the same thing as actually
working. Apart fromthis, however, the Collective Agreement sets out
as a qualification for holiday pay that (subject to certain
exceptions), an enployee nmust be "avail able for duty" on the holiday
(Article 13.4(b)). Even nore significantly (and decisively, for this
case), Article 13.9 provides for paynent at overtine rates "for the
actual hours worked" by an enployee on a holiday. Such paynment was
made to the grievors. Were enployees, such as the grievors, are

i ndeed required to work on a holiday, advance notice nmust be given
(Article 13.4(b)), and such notice was given in this case. That

noti ce does not affect the paynent provision set out in Article 13.9,
whi ch was foll owed.



For the foregoing reasons it must be concluded that the grievors were
paid in accordance with the provisions of the Collective Agreement.
The grievance is, therefore, disnm ssed.

J.F.W Weatherill,
Arbitrator.



