CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 828
Heard at Montreal, Tuesday, April 14, 1981
Concer ni ng
CANADI AN NATI ONAL RAI LWAYS
and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS
EX PARTE

Dl SPUTE:

That McKellar Island is part of greater Thunder Bay Terminal Limts
serviced by Yard Crews and Article 12.1 applied to Loconotive

Engi neers in Freight Service and therefore Engineer W Pilot was
deni ed the benefit of this Article.

EMPLOYEES' STATEMENT OF | SSUE:
1. Yard Engi nes shoptracked at Neebing service MKellar
I sland, therefore on arrival at Neebing a Freight
Engi neer would be in a final Term nal where Yard Engines
are on duty.

2. MKellar Island to be a point outside the Switching Limt
of Yard Engi nes woul d be switched by Freight Crews only.

3. That the Conpany is designating a specific place in an
I ndustrial Switching Area serviced by Yard Engines to
circunvent Article 12 of Agreenent 1.2.

4. Violation of Article 53.1. Again changing the application
of a negotiated itemso as to defeat past practice,
i nstead of renegotiation.
FOR THE EMPLOYEES:
(SGD.) A.J. BALL
GENERAL CHAI RMAN

There appeared on behalf of the Conpany:

J.A Fellows -- System Labour Relations O ficer, CNR,
Mont r eal

P.L. Ross -- Coordinator Transportation - Speci al
Projects, CNR, Montreal

A.J. DelTorto -- Consultant, CNR, Montreal

And on behal f of the Brotherhood:
A J. Ball -- General Chairman, BLE, Regina



J.P. Riccucci -- Special Representative, BLE, Mntrea

AWARD OF THE ARBI TRATOR

The "di spute" submitted by the Union in this case appears to enbody
the substance of a grievance filed by the grievor, Engineer W Pilot,
and to raise as well a nunmber of other issues which, while they m ght
properly be the subject of grievances and ultinately subject to
arbitration, were not in fact processed through the grievance
procedure provided for by the Collective Agreenent. The Conpany
quite clearly declined to waive the requirenment of conpliance with
the grievance procedure with respect to these distinct issues.

Apart fromthis, while the Union seeks to have the matter heard in
the Canadi an Railway Office of Arbitration by way of "ex parte"
proceedi ngs, it has not followed the procedure set out in the

Menmor andum of Agreenent establishing the Office of Arbitration in
that it did not give the other party the notice required by Article 8
of the Menmorandum By the ternms of the Menorandum the Arbitrator
has jurisdiction only with respect to matters subnmitted in conformty
with the procedures which the parties have established. The Union
has not conplied with the requirements of the Menorandumin this
case, and | have no jurisdiction in the matter, nor any power to
relieve against the consequences of the Union's failure.

It was contended on behalf of the Union that the Canada Labour Code
demands that there be access to arbitration, and that the "due
process” requirements have been net. Article 8 of the Menorandum of
Agreement, it is said, cannot supersede the provisions of the Code.

Of course that is so: the provisions of the statute nust prevail

The requi renment of the Code, however, is that the Collective
Agreenent contain a provision for final settlenent "by arbitration or
ot herwi se" of differences arising under the Collective Agreenent. In
fact, the parties have, in their Collective Agreement, nade

provi sions for a grievance and arbitration procedure, with "fina
settlenent” by arbitration in the Canadi an Railway O fice of
Arbitration The requirenment of the Code that there be a provision for
final settlenent does not invalidate the reasonabl e procedures,

i ncludi ng stages of the grievance procedure, tinme limts, notice
requi renents and the |ike which the parties have set out to neke the
gri evance and arbitration procedure effective. The parties have, in
my view, conplied with Section 155 of the Code in establishing

gri evance and arbitration procedures as they have done. The Code
does not relieve them of the necessity of conplying with those
procedures where they wish to take advantage of them It is not open
to either party to "break down" the arbitration procedures, but it is
necessary that any party seeking to use those procedures follow the
Agreenent nmade with respect to them The Union has failed to do that
inthis case, with the result that the grievance is not arbitrable.

For the foregoing reasons, these proceedi ngs are term nated.

J.F.W Weatherill,
Arbitrator.






