CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 836
Heard at Montreal, Tuesday, June 9, 1981
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and
UNI TED TRANSPORTATI ON UNI ON

EX PARTE
Dl SPUTE:

The di smissal of Trainperson C.G Llewellyn, Schreiber, Ontario, from
CP Rail's Service, effective July 25, 1980.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) L.H. BREEN (SGD.) J.P. KELSALL
GENERAL CHAI RVAN GENERAL MANAGER,

OPERATI ON & MAI NTENANCE

There appeared on behal f of the Conpany:

L. A darke -- Supervisor, Labour Relations, CP Rail
Toronto
B. P. Scott -- Labour Relations Oficer, CP Rail, Mbntrea

And on behal f of the Brotherhood:

L.H Breen -- General Chairman, UTU, Toronto
B. Marcolini -- Vice-General Chairman, UTU, Toronto
J.R Austin -- Secretary of the General Conmittee of

Adj ustnent, UTU, Toronto

AWARD OF THE ARBI TRATOR

Ms. Llewellyn entered service with the Conpany as a Trai nperson on
March 22, 1980. She was laid off on April 28th and recalled to work
on June 3rd. Her service was term nated on July 25, 1980. The
substance of this grievance is that there was not just cause for the
term nation of the grievor's enploynent.

The Conpany has raised the prelinmnary objection that this matter is
not arbitrable, and the parties' representations at the hearing were
directed to that quest:on, which is the only matter decided by this
awar d.

Article 39(b) of the Collective Agreement provides generally for a



procedu for the resolution of grievances "concerning the neaning or

al l eged violation of any one or nore of the provisions of this

Col | ective Agreenent”. Article 39(c) sets out the procedure for "an
appeal agai nst discipline inposed'. 1In each case, grievances not
resolved in the course of the grievance procedure nmay be submtted,
subject to certain tinme limts, to the Canadian Railway O fice of
Arbitration for final and binding settlenent. The Collective
Agreenent does not appear to restrict any enpl oyee or group of

enpl oyees from presenting grievances relating to nmatters which nmay be
t he subject of grievance under Article 39.

It is clear that the grievor was, at the tinme of the term nation of
her enploynent, a probationary enployee, in that she was not
"permanent |y enpl oyed having had | ess than six nonths' service. That
is the effect of Article 37(d) of the Collective Agreenent, which is
as follows:

"A new Brakeman shall not be regarded as permanently enpl oyed
until after 6 nonths service (that is, six nonths from date
of making first pay trip) and, if retained, shall then rank
on the master seniority list fromthe date and tinme he
commenced his first pay trip. In the nmeantine, unless
renoved for cause, which, in the opinion of the Conpany
renders himundesirable for its service, the Brakeman shal

be regarded as coning with the terns of this Collective

Agr eenent . "

The Conpany contends that because the grievor was renoved from
service for cause, none of the Collective Agreenment provisions,

i ncluding the grievanc= and arbitration provisions, are applicable in
her case. | amunable to accept this contention. \Wile the grievor
is indeed a probationary enployee, and while the Conpany will have
the right to deternine whether or not she beconmes a pernmanent

enpl oyee (by exercising or not exercising the right of renmpoval for
cause), nothing in the Collective Agreenent deprives her of the
general right, conferred on all enployees, to i nvoke the grievance
and arbitration procedures. The matter is, therefore, arbitrable.

It should be added, however, that the question to be arbitrated is a
very narrow one. It is not, as it would be in the case of a

per manent enpl oyee, a question of whether or not there was "just" or
"proper" cause for the termination of the grievor's enploynent.

Rat her (as is no doubt to be expected in the case of a probationer),
the issue to be arbitrated woul d be whether or not there was cause
"which, in the opinion of the Conpany, renders (the enpl oyee)
undesirable for its service". Such a provision would appear to give
t he enpl oyer a broad discretion with respect to the continuance of
probati onary enployees in its service. However that may be, there is
a question, however narrow, which may be submitted to arbitration.

It is therefore my conclusion that the matter is arbitrable. It wll
be listed for hearing at a subsequent date. It nay be observed that
the considerations which would go to the nerits of the issue would
appear to have been canvassed in the presentations nade on the
question of arbitrability.



J.F.W Weatherill,
Arbitrator.



