CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 837
Heard at Montreal, Tuesday, June 9, 1981

Concer ni ng

CANADI AN PACI FI C TRANSPORT COMPANY LI M TED
(CP TRANSPORT - WESTERN DI VI SI ON)

and

BROTHERHOOD OF RAI LWAY, AIRLINE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

EX PARTE

Dl SPUTE:

Claimof M. E. Coelho for the difference in rate of pay between sick
| eave and bereavenent | eave Septenber 25th, 26th and 27th, 1980,

i ncl usi ve.

EMPLOYEES' STATEMENT OF | SSUE

A nmenber of M. Coelho's fanmily died. M. Coel ho was receiving sick
benefits during the time he would be entitled to bereavenent | eave.
The Union claimthat M. Coel ho did suffer |oss of earnings during
Sept enber 25th, 26th and 27th, 1980.

The Conpany declined the claim

FOR THE EMPLOYEES: FOR THE COVPANY:

(SGD.) R WELCH (SGD.) N.W FOSBERY

SYSTEM GENERAL CHAI RVAN DI RECTOR, LABOUR
RELATI ONS

There appeared on behal f of the Conpany:

N. W Fosbery -- Director Labour Relations, CP Transport,
Toront o

And on behal f of the Brotherhood:
P.L. Rouillard -- Vice-General Chairman, BRAC, Vancouver
M Krystofiak -- Vice-Ceneral Chairnman, BRAC, Cal gary

AWARD OF THE ARBI TRATOR

The Conpany has raised the prelimnary objection that this matter is



not arbitrable, in that the tinme limts set out with respect to Step
3 of the grievance procedure were not net. It is acknow edged that
the grievance procedure provisions were nmet up to that point.

Step 3 of Article 17-B-1 of the Collective Agreenent is as foll ows:
"STEP 3

If the grievance is not settled at Step 2, the Cenera

Chai rman may appeal the decision in witing, giving his
reasons for the appeal, to the highest officer designated
by the Conpany to handle grievances, wthin 35 cal endar
days follow ng receipt by the Union of the decision in Step
2. Such officer will render a decision in witing, giving
his reason for the decision, within 35 cal endar days
foll owi ng recei pt of the appeal."

Ref erence may al so be made to Article 17-B-3, which is as foll ows:

"When a grievance is not progressed by the Union within the
prescribed tine limts, it shall be considered as dropped.
When the appropriate officer of the Conpany fails to render
a decision within the prescribed time limts, the grievance
may be progressed to the next step within the prescribed
time limts based on the | ast date such decision was due,
except as otherw se provided in Clause 17-B-4."

In the instant case, the Conpany's decision at Step 2, set out in a
letter dated October 24, 1980, was received by the Union on October
27, 1980. The Union then had 35 cal endar days in which to appea
that decision. That period, which should be regarded as one of clear
cal endar days, expired at nmidnight on Decenber 1, 1980. As of that
date, the Conpany had not received any notice of appeal in the
matter. I n subsequent correspondence, he Union advised that the

gri evance was "written up" at Step 3 on Decenber |st, but it was
mai |l ed to the Conpany by letter postmarked Decenber 3rd, and woul d
appear to have been received sonetinme after that. There was, | find,
no conmmuni cation to the Conpany of the Union's intention to proceed
to the next step within the prescribed tine limts.

In my view, the provisions for the nmaking of an appeal (whether or ot
it must be in witing, and whether or not reasons for it are to be
given) is a provision for the conmunication of such appeal to the
other side. The "appeal" is not made when the party seeking to
appeal nakes its decision o appeal, or drafts a letter, but is nade
when it is comrunicated to the other party. Under this Collective
Agreenent of course, the formand nature of the conmunication are
spelled out, as is the time within which such comruni cati on nust be
made. That the provisions with respect to tine linmts are mandatory
and not directory is clear fromArticle 17-B-3 which provides that a
gri evance not progressed by the Union within the prescribed tine
limts "shall be regarded as dropped". The sanme Article, it may be
not ed, goes on to prescribe what rights the Union has where a
decision is not "rendered" by the Conpany within the prescribed tine
[imts.



By Article 17-B-5, tine limts may be extended by nutual agreement.
There has been no such agreement in the instant case. The
jurisdiction of the Arbitrator, under the Menorandum establishing the
Canadi an Railway O fice of Arbitration, is conditioned upon the

subm ssion of the dispute "in strict conpliance” with the terns of
the Menorandum and by the terns of the Menorandum the Arbitrator may
not add to, subtract from nodify, rescind or disregard any

provi sions of the applicable Collective Agreement. Finally, it may
be noted that Section 157(b) of the Canada Labour Code confers on an
Arbitrator certain of the powers conferred on the Canada Labour

Rel ati ons Board, nanely those referred to in Section 118(a), (b) and
(c) of the Code (relating to the summoni ng of w tnesses,

adm ni stration of oaths and the recei pt of evidence), but it does not
confer the power set out in Section 118(m of the Code, relating to
the abridgenent or enlargenent of tine.

For the foregoing reasons, it is my conclusion that the tinme linmts
in question were not net, that | have no power to relieve against the
consequences of that and that the grievance nmust be considered as
dropped. It is accordingly ny award that the grievance is not
arbitrable, and these proceedi ngs are term nated.

J.F.W Weatherill,
Arbitrator.



