CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 844
Heard at Montreal, Tuesday, June 9, 1981
Concer ni ng
CANADI AN PACI FI C EXPRESS LI M TED
and
BROTHERHOOD OF RAI LWAY, AI RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
EX PARTE
DI SPUTE:

The cancel l ation of Iinehaul run between Sault Ste. Marie and
Thunder Bay, Ontario, and contracted out the work to a broker

EMPLOYEES' STATEMENT OF | SSUE

In the latter part of August 1980, a linehaul run between Sault Ste.
Mari e and Thunder Bay, Ontario, was cancelled and the work
transferred to a private contractor

The Brotherhood grieved the unilateral nove on the grounds that the
work is defined in Article 1.1, therefore, comes under the scope of
our Agreement, and requested the position be reinstated i mediately.

The Conpany refused the request.

FOR THE EMPLOYEES:

(SGD.) J.J. BOYCE
GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

D.R. Smth -- Director, Industrial Relations, Personnel and
Admi ni stration, CP Express, Toronto

B.D. Neill -- Manager, Labour Relations, CP Express, Toronto
R. A. Col quhoun-- Labour Relations Oficer, CP Rail, Mntrea

And on behal f of the Brotherhood:
J.J. Boyce -- General Chairman, BRAC, Toronto

F.W MNeely -- General Secretary-Treasurer, BRAC, Toronto
J. Crabb -- Vice-Ceneral Chairman, BRAC, Toronto



AWARD OF THE ARBI TRATOR

This grievance relates to the "contracting out" of certain work by
the enpl oyer, alleged to be in violation of the Collective Agreenent.
The enpl oyer raises the prelimnary objection that the matter is not
arbitrable in that the several steps of the grievance procedure
provided for in the Collective Agreenent were not foll owed.

Article 9.1 of the Collective Agreenent is as foll ows:

"Di sputes in respect to the neaning, interpretation of alleged
violations of the terns of this Agreenent, or when an

enpl oyee clains that he has been unjustly dealt with in
respect thereof and he is unable to obtain satisfactory

expl anation directly, may be dealt with in the follow ng
manner ;

STEP 1 The aggri eved enpl oyee or the Local Chairnman shal
present the grievance in witing to the enpl oyee's
i medi ate supervisor within 14 cal endar days
foll owing the cause of the grievance. Such

supervisor will render a decision in witing 14
cal endar days follow ng receipt of the witten
gri evance.

STEP 2 If the grievance is not settle at Step 1 the Vice-
General Chairman may appeal the decision in witing,
giving his reasons for the appeal, to the officer
desi gnated by the Conpany, within 28 cal endar days
foll owing receipt of the decision rendered in Step 1.
Such Conpany officer will render a decision in
witing, giving his reasons for the decision, wthin
28 cal endar days follow ng receipt of the appeal

STEP 3 If the grievance is not settled at Step 2, the
General Chairman may appeal the decision in witing,
giving his reasons for the appeal, to the highest
of fi cer designated by the Conpany to handl e
grievances, within 42 cal endar days follow ng receipt
by the Union of the decision in Step 2. Such officer
will render a decision in witing, giving his reasons
for the decision, within 42 cal endar days foll ow ng
recei pt of the appeal

STEP 4 |If the grievance is not settled at Step 3, it may
then be referred by either party to the Canadi an
Rai lway Office of Arbitration for final and binding
settl enent without stoppage of work in accordance
with the rules and procedures of that office. The
party requesting arbitration nust notify the other



party in witing within 42 cal endar days foll ow ng
recei pt of the decision in Step 3, or the due date of
such decision if not received."”

In the instant case, the grievance relating to the contracting out
appears to have been instituted at Step 3, by letter fromthe Genera
Chairman to the Conpany's Director of Industrial Relations, Personne
and Admi ni stration.

The grievance is, in effect, a "Union" or "policy" grievance. It is
not the claimof an enployee that he has been unjustly dealt with,
and it seens clear that it is not the sort of matter to which the
procedure called for in steps 1 and 2 of the grievance procedure
woul d be apt. Those steps contenplate individual and not "policy"
gri evances.

Further, it has been the case that discussions have been hel d between
the parties with respect to the operations in question, although not
with respect to the contracting out in particular. These discussions
have been held at the |level of the General Chairnman of the Union and
the Director of Industrial Relations, Personnel and Adm nistration of
t he Conpany. That would seemto be entirely appropriate and woul d,
in a general way, justify the Union's originating a grievance in this
matter at that |evel.

The Col | ective Agreenent is silent with respect to "policy"

gri evances, setting out a detailed procedure only with respect to
"enpl oyee" grievances. The Canada Labour Code, however, requires by
Section 155(1) that the Collective Agreenment contain a provision for
final settlenment "by arbitration or otherw se" of all differences
"between the parties to or enployees bound by" the Collective
Agreenent. By Section 155(2) of the Code, where the Collective
Agreenment does not contain such a provision, the difference is
neverthel ess to be subnmitted to arbitration

In the instant case, the grievance procedure set out in the

Col | ective Agreenent woul d appear to be only in partial conpliance
with the requirenents of the Code, in that there is provision for
settl enment of differences involving enployees but not (at |east not
explicitly) for that of differences between the parties thensel ves.
The parties have, however, provided for arbitration. |In the case
before me it seens clear that there is a difference between the
parties bound by the Collective Agreenment concerning its
interpretation, application, administration or alleged violation
Such a difference is, under the Code, subject to arbitration. Absent
speci fic procedural provisions relating to differences between the
parties, the appropriate course, if discussion prior to arbitration
is sought, is surely to proceed at the appropriate | evel of the

exi sting grievance procedure, as the Union has done. That such a
procedure is appropriate is denonstrated by the course of dealing
between the parties on such matters.

Since the grievance procedure steps which were not followed in this
case are steps which were not applicable to it, it cannot be
concluded that there has been a failure to observe any applicable



rul es of procedure. The matter is of a sort which is contenpl ated by
t he Canada Labour Code as one subject to arbitration; the arbitrator
"selected by the parties” is, in the instant case, the arbitrator of
t he Canadi an Railway O fice of Arbitration.

For the foregoing reasons, it is my conclusion that the matter is
arbitrable, and it is directed that it be listed for hearing on the
merits.
J.F.W Weatherill,
Arbitrator.



