CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 853
Heard at Montreal, Wednesday, Septenber 9, 1981
Concer ni ng
CANADI AN NATI ONAL RAI LWAYS
and
UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:
Cl ai m of Engine Service Brakeman G- W Kowal chuk of Dauphin, Manitoba
April 11, 1980.

JO NT STATEMENT OF | SSUE

At 2100 April 11, 1980, Engine Service Brakeman G W Kowal chuk was
called for the position of Loconotive Engineer for Train 839. Wen a
response was not received at his residence, Engine Service Brakeman
Kowal chuk was held off the working board under the provision of

Par agraph 137.9 of Article 137 of Agreenent 4.3.

As a result of being held off the working board, E.S.B. Kowal chuk

pl aced a tine claimfor |loss of earnings on his regularly assigned
position on Trains 841-842. The tinme claimwas subsequently declined
by the Conpany.

The Brot herhood grieved, contending:

(a) Engine Service Brakeman Kowal chuk had indicated he did
not wish to accept calls as a Loconotive Engineer on a
tour of duty basis. Consequently, he is exenpted from
the penalty provisions of Paragraph 137.9 of Article 137.

(b) The penalty provisions of Paragraph 137.9 of Article 137
can be invoked only if the enployee is contacted and
declines the call

The Conpany declined the appeal

FOR THE EMPLOYEES: FOR THE COVPANY:

(SGD.) L. H. MANCHESTER (SGD.) G E. MORGAN

GENERAL CHAI RVAN DI RECTOR LABOUR
RELATI ONS

There appeared on behalf of the Conpany:



J.A Fellows -- System Labour Relations Oficer, CNR,

P. L.

K

Montr ea
Ross -- Coordinator Transportation - Specia
Projects, CNR, Mntrea
Bekker -- Assistant Superintendent, CNR, Saskatoon

And on behal f of the Brotherhood:

L. H Manchester -- Ceneral Chairman, UTU, W nni peg

R

Proul x -- General Chairman, UTU, Quebec

AWARD OF THE ARBI TRATOR

Article 137.9 of the collective agreement is as foll ows:

"Engi ne Service Brakemen who do not desire to accept calls
for work as a Loconotive Engi neer on a tour of duty basis
will so notify their supervisor in witing at the tine they
become qualified for promotion to Loconotive Engi neer, at
each Spring and Fall change of tinetable, and at tine of
denotion fromthe Loconotive Engi neers' working |ist.
Engi ne Service Brakenmen who do not advise their supervisor

in accordance with the previous sentence will, when
avail abl e for service, be called as required in seniority
order to protect work as Loconmotive Engineers. |If there are

no such Engi ne Servi ce Brakenen avail abl e when service as a
Loconoti ve Engineer is required, the junior avail able
Engi ne Service Brakeman who has advi sed his supervisor in
accordance with the first sentence of this paragraph will be
cal l ed and nust accept such service. |In the event that an
Engi ne Service Brakeman fails to respond to a call on a tour
of duty basis, he will not be considered as available for
service in any capacity until such tine as the enpl oyee
accepting the call has returned and is released fromduty at
that termnal. The foregoing penalty provision will not
apply when there are no other qualified enpl oyees avail abl e
to protect a position on which the Engi ne Service Brakeman
can be used."

The grievor had properly notified the conpany that he did not desire
to accept calls for work as a Locomptive Engineer on a tour of duty
He was, neverthel ess, subject to call (in reverse order of
seniority of available personnel) pursuant to the third sentence of
article 137.9. The grievor was called pursuant to that provision,
but was absent, and did not in fact respond.

basi s.

In my view, the penalty provision set out in the fourth sentence of
article 137.9 applies in these circunstances. Enployees who give
notice under the first sentence of that provision are not thereby
conpletely exenpted frombeing called. They may be called in certain
ci rcunst ances, and where properly called (and the grievor was
properly called), they "nmust accept such service". The penalty



provision set out in the fourth sentence then applies to Engine
Servi ce Brakemen generally who fail to respond.

Whi | e enpl oyees who are only conditionally subject to call need not
necessarily keep thensel ves constantly available, the existence of a
penalty provision such as that in article 137.9 - or indeed the
implications of the job itself - nmay be said to make it desirable for
an enployee in such a position to take appropriate steps to be
advised as to the likelihood of a call, so that he will be in a
position to respond. As the termappears in article 137.9, "respond
woul d seemto be used in the sense of "accept". |In any event the
grievor in the instant case did not respond to the call in any sense,
and the penalty provided for by the article applied.

For the foregoing reasons, the grievance nust be disn ssed.

J.F.W Weat heril
Arbitrator



