CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 862
Heard at Montreal, Thursday, Septenber 10, 1981
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Di sm ssal of Loconotive Engi neer K. W Sorensen, Revel stoke, British
Col unmbi a, for accunul ati on of denerit marks assessed for his
responsibility in delaying certain trains between Septenber 15, 1980
and COctober 17, 1980.

JO NT STATEMENT OF | SSUE

Loconoti ve Engi neer K. W Sorensen was renoved from service October
29, 1980 for investigation of seven trips nmade by hi m between

Sept enber 15, 1980 and October 17, 1980, during which trains were
del ayed to take neals. The investigation commenced on Novenber 25,
1980 and concluded on Decenber 6, 1980. On Decenber 22, 1980, M.
Sorensen's record was debited with 100 denerit marks for
responsibility in delaying trains #404 - Septenmber 15, 1980, #821 -
Septenber 16, 1980, #404 - Septenber 22, 1980, #68 - Cctober 1, 1980
and #651 - October 17, 1980, to take neals, in violation of the
Menor andum of Under st andi ng dated Septenber 13, 1980, clarifying the
intent of Article 24 of the Collective Agreenent between the

Br ot her hood of Loconotive Engineers and CP Rail. He was subsequently
notified of his dismssal on December 22, 1980 for accunul ati on of
denerit marks.

The Uni on appeal ed the discipline assessed Loconpotive Engi neer
Sorensen requesting the renoval of the denerit marks, reinstatenent
to service as a Loconotive Engi neer, and paynent for all tinme |ost on
the grounds that Loconotive Engi neer Sorensen was not in violation of
t he Menorandum of Understandi ng dated Septenber 13, 1980, and was
exercising his rights to eat within the nmeaning and i ntent of the
Menor andum and Article 24 of the current Collective Agreenent

bet ween t he Brotherhood of Loconotive Engi neers and CP Rail

The Conpany declined the Union's appeal contending that the

di sci pline assessed Loconotive Engi neer Sorensen was proper and
justified.

FOR THE EMPLOYEES: FOR THE COMPANY:

(SGD.) L. F. BERIN (SGD.) L. A HILL
GENERAL CHAI RVAN GENERAL MANAGER



OPERATI ON AND MAI NTENANCE

There appeared on behalf of the Conpany:

R. Col osi no -- Vice-President, Industrial Relations, CP
Rail, Montrea

J.D. Brom ey -- Vice-President, Operations & Mintenance,
CP Rail, Vancouver, B.C.

J. M Wite -- Superintendent, CP Rail, Revel stoke
Di vi si on, Revel stoke, B.C.

P. E. Tinpson -- Labour Relations Oficer, CP Rail, Mntrea

L.J. Masur -- Supervisor, Labour Rel ations, CP Rail

Vancouver, B.C

And on behal f of the Brotherhood:

L. F. Berini -- General Chairman, BLE, Calgary, Alta.
K. H. Burnett -- General Chairman, BLE, Montrea
J. Del ano -- Local Chairnman, BLE, Revel stoke, B.C

AWARD OF THE ARBI TRATOR

The issue in this case is whether or not the grievor did inproperly
delay trains on the five occasions referred to and if so, whether or
not the discipline assessed was proper

There is no doubt that on each of the five occasions referred to the
grievor did delay his train in order to have a neal. On Septenber
15, 1980, the grievor went on duty at Revel stoke at 1400 for train
no. 404, which departed at 1620, en route to Field. The train
reached Moberley at 2310. The grievor had been on duty for nine
hours and ten minutes. The crew then taxied to Golden to eat and a
crew change was effected. Had it not been for the delay involved in
the stopping of the train at Mberley while the crew were taken by
taxi to Gol den, apparently to have a neal in a restaurant, the trip
to Field could have been conpleted by that crew

On Septenber 16 the grievor was called at Field at 0730 to taxi to
Gol den, where he arrived at 0810. His train was ready for departure
at approximately 1100. The train did not |eave at that tine,
however, because the grievor left to eat from 1100 to 1200.

On Septenber 22 the grievor was called at Revel stoke at 1200, and
departed at 1310 for Field. After stops at three points for brake
tests or other work involving the brakes, after spending fifty

m nutes at Beavernouth where two bad order cars were set out, and
after waiting thirty mnutes at Moberley for a neet, the train
arrived at Golden at 1955. It could have proceeded on to arrive at
its destination by approximtely 2130. Instead, the crew took tine
to eat at Gol den, and was subsequently changed off with the result
that the train did not depart Golden until 2335. While there may
have been an additional reason for the protracted delay (attributable
to the conductor), there is no doubt that the grievor's taking a neal
was one reason for the substantial delay.



On Cctober 1 the grievor was called at Revel stoke at 0905. His train
departed at 1205, en route to Field. It was del ayed at Redgrave from
1605 to 1720, account a leaking train line, and again at Moberl ey
from 1755 to 1830, awaiting a meet. At 1840 the train arrived at

Gol den. The crew ate and changed off. It took sonme tinme to yard the
train. Had it not been for the neal delay, the crew could have
proceeded to Field.

On Cctober 17, 1980 the grievor was called at Field at 0815, to tax
to Col den, where he arrived at 0905. His train could have left at
1150, but the grievor left for a neal at 1145, returning at 1245. As
a result of intervening train novenents, the grievor's train could
not then leave until some two hours later. The grievor's taking tine
to eat had the effect of delaying the train considerably.

On each of the five occasions described, the grievor delayed his
train in order to have a neal. It is acknow edged, of course, that
enpl oyees are entitled to eat. GObviously, it would have been
necessary for the grievor and nenbers of the train crewto eat during
the course of the five trips above described. Enployees could not be
expected to pass periods of several hours, sonetines nine hours or
nore, w thout having sonmething to eat. The conpany has not suggested
t hat enpl oyees should go without food in such circunstances. The
conpany does, however, contend that at least in the five cases

descri bed, the grievor could have taken a neal at an appropriate
poi nt wi thout having delayed his train. That is, on the facts,
clearly correct. There was anple opportunity in each case for the
grievor to have eaten at a tinme when his train was del ayed for some
ot her reason, and when he hinself would be free to eat.

Thus, while the requirements of work and the requirenents of the
human constituti on may sonetinmes conflict to the extent that it is
necessary to delay a train in order to eat, such circunstances
shoul d, in the ordinary course of events, be rare. They did not
occur in the five situations described above. There was, as | find,
time and opportunity for the grievor to have a neal at an appropriate
point in each of those cases. It was neither reasonabl e nor
necessary for himto delay those trains as he did. Delay of train
operations for inproper reasons is a serious offence, and the grievor
was quite properly disciplined on that account.

It may be noted that on the occasions in question the delay to the
trains was contrary to a menorandum of understandi ng which had been
si gned between the parties on Septenber 13, 1980. That nenorandum
el aborated the intent of article 24 of the collective agreenent. It
was intended, as the grievor well knew, to bring an end to a
situation which had existed for some nonths in which enpl oyees had
(as was determ ned by the Canada Labour Rel ations Board in
proceedi ngs before it), engaged in an illegal strike, or a series of
illegal strikes, anong the incidents of which had been the del ayi ng
of trains in circunmstances simlar to those involved in the cases
descri bed above. The grievor had participated in, and had been a

| eader of such strikes, and was a key figure in what appears to have
been an attenpt to alter wages and working conditions during the term
of the collective agreenment. Although the grievor appeared sincere
and well- intentioned at the hearing of this matter, it nust be said
that his participation in and | eadership of such activities was both
| egal ly and norally w ong.



Article 24 of the collective agreenent is as follows:

"Engi neer on freight train will be given reasonable tinme for
neal s between terninals on advising dispatcher 1 hour in
advance. Tinme occupied not to be deducted in conputing
overtime or arbitraries unless such overtime or arbitraries
have been i ncreased by engi neer delaying his train in taking
time to eat.”

Clearly, enployees are entitled to eat while en route. They are
entitled to a reasonable tinme to eat, and their taking such tine wll
not affect their conpensation, provided they do not delay their
trains by taking tinme to eat. That article would appear clear

enough, but the nenorandum of agreenent of Septenber 13, 1980, nmy be
even clearer. It is as follows:

"I'T IS AGREED THAT:
The intent of Article 23 (g) of the Collective Agreenent
gover ni ng Conductors and Trai nnen, and Article 24 of the
Col | ective Agreenment governing Loconotive Engi neers, is
that in all reasonable circunstances, train and engine
crews are expected to cone to work prepared to nove their
trains through to destination wi thout delaying trains to
t ake neal s.

In other circunstances, it nay be necessary at CGolden to
take nmeals in restaurant facilities, transportation wll
be supplied by the Conpany for this purpose when city
restaurants are closed.

Simlarly at Rogers, in other than reasonable
circunstances may eat in resthouse at nornmal neal hours
or obtain food in resthouse during periods other than
normal meal hours, when food is available."

In the cases described above, the grievor does not appear to have
come to work prepared to nove his train through to its destination
Al t hough there were reasonabl e opportunities on each occasion for a
nmeal to be eaten en route, the grievor either neglected to bring a
nmeal (there is no evidence as to what arrangenents he nmy have nmade),
or preferred to go out to a restaurant. Now while it is

contenpl ated, naturally, that enployees will eat, it is not
contenplated that they will, as a general rule, go out to eat in a
restaurant. That is scarcely what one woul d expect in the case of
train crews operating in Canada, and it is not provided for in the
collective agreement. Taking a neal in a restaurant is, as the
second paragraph of the menorandum makes cl ear, an exceptiona
matter. Such exceptional circunstances did not arise in the cases

i nvol ved here.

The grievor was, as | have noted, subject to discipline for having
caused unjustified delay to his train in each of the cases involved.
He had been disciplined on that ground before, but that discipline
had been renoved at the tinme the menorandum was signed, in order to
resolve the situation which existed at that tine. It was expected
that, as a result, operations would return to normal, but the grievor



did not keep his part of the bargain. He continued to delay trains,
and he apparently gave no heed to the provisions of the collective
agreenent or the memorandum The penalty of twenty denerits inposed
in each of these separate and distinct instances was not excessive.
The grievor having been a | eader of these illegal activities, it was
in no sense an inproper discrimnation that the Conpany nmay have

i nposed a | esser penalty on enpl oyees who were not so active.

The discipline in the instant case was inposed on the grievor for
just cause, and his consequent discharge for accumrul ati on of denerits
was justified. The grievance is accordingly disnissed.

J.F.W Weat heri l
Arbitrator



