CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 863
Heard at Montreal, Thursday, Septenber 10, 1981
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and
UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Di sm ssal of Conductor J. G Evans, Revelstoke, B.C for accunul ation
of denerit marks resulting fromthe assessnment of 160 dererit marks
for del aying eight trains between Septenber 19, 1980 and October 18,
1980, to take meals and his dism ssal for refusing to conply with
instructions from Conpany Officers to proceed with Train 404 from

ol den on Sept enmber 22, 1980.

JO NT STATEMENT OF | SSUE

1. An investigation was held at Revel stoke commenci ng on October 31
1980 and concl udi ng Novermber 19, 1980, in connection with delay to
the following trains as a result of taking neals: No. 405 -

Sept enber 19, 1980; No. 404 - Septenber 22, 1980; Boxes - Cctober 4,
1980; No. 675 - October 5, 1980; No. 677 - October 7, 1980; No. 67
- October 16, 1980; No. 482 - Cctober 17, 1980; No. 821 - Cctober
18, 1980.

Foll owi ng the investigation, Conductor Evans was issued Form 104's
dat ed Decenmber 2, 1980, reading as foll ows:

"Pl ease be infornmed that your record has been debited with 160
denerit marks for your responsibility in delaying the follow ng
trains to take neals in violation of the Menorandum of
Under st andi ng dated Septenber 13, 1980:

No. 405 - Septenber 19, 1980

No. 404 - Septenber 22, 1980

BOXES - October 4, 1980

No. 675 - Cctober 5, 1980

No. 677 - October 7, 1980

No. 67 - October 16, 1980

No. 482 - COctober 17, 1980

No. 821 - Cctober 18, 1980
Pl ease be inforned that you have been DI SM SSED for accumnul ati on of
denerit marks."

The Uni on appeal ed the discipline assessed Conductor J. G Evans
requesting the renoval of the 160 denerit marks and rei nstatenent
into service with paynent for all tinme lost, on the grounds the
Conpany did not establish Conductor Evans' responsibility in respect



to the charges against him The Union further contends the Conpany
violated Article 23, Clause (g) and Article 32 of the Collective
Agr eenent .

2. An investigation was held at Revel stoke on Novenber 13, 1980 in
connection with M. Evans' refusal to follow instructions to proceed
with his train from Golden to Field on Septenber 22, 1980.

Fol l owi ng the investigation, Conductor Evans was issued Form 104
dat ed Decenber 2, 1980, reading as foll ows:

"Pl ease be informed that you have been DI SM SSED for refusing to
conply with instructions from Conpany Officers to proceed with
your train, No. 404, from Gol den, Septenber 22, 1980."

The Uni on appeal ed this di sm ssal of Conductor Evans and requested
his reinstatenent into service with paynment for all time |lost on the
grounds the Conpany excessively delayed the investigation. In

addi tion, the Union contends that dism ssal was too severe a penalty
in this instance.

The Conpany declined both appeals on the basis that the

i nvestigations were properly conducted and that the discipline
assessed was proper and justified based on the evidence produced at
the investigations.

FOR THE EMPLOYEES: FOR THE COMPANY:
(SGD.) P. P. BURKE (SGD.) L. A HILL
GENERAL CHAI RVAN GENERAL MANAGER
OPERATI ON AND
MAI NTENANCE

There appeared on behal f of the Conpany:

R. Col osi np -- Vice-President, Industrial Relations, CP
Rail, Montrea

J.D. Bronl ey -- Vice-President, QOperations & Mii ntenance,
CP Rail, Vancouver, B.C

J M Wite -- Superintendent, CP Rail, Revel stoke
Di vi si on, Revel stoke, B.C.

P. E. Tinpson -- Labour Relations Oficer, CP Rail, Mntrea

L.J. Masur -- Supervisor, Labour Rel ations, CP Rail

Vancouver, B.C.

And on behal f of the Brotherhood:

P. P. Burke -- General Chairman, UTU, Calgary, Ata.

R T. OBrien -- Vice-President, UTU, Otawa, Ont.

J.H MLeod -- Vice-Ceneral Chairman, UTU, Medicine Hat,
Alta.

W J. Cyronek -- Local Chairman, UTU, Revel stoke, B.C.

AVWARD OF THE ARBI TRATOR



The grievor was dism ssed on two counts, for accunul ati on of denerits
in respect of a series of eight incidents in which trains were

del ayed, and for refusal to conply with certain instructions on

Sept enber 22, 1980. The two grounds of discipline are quite
different, and this is not at all a case of "double jeopardy", which
term has no application in these circunstances.

In the eight cases referred to, the grievor caused delays to his
train by taking tine to eat. While the grievor, at his

i nvestigation, appears to have questioned the tinmes given by the
conpany fromits records, there is no real doubt that in each case
the train was delayed, and that in each case delay was due to the
crew taking tinme to eat. It was, indeed, the grievor's position that
he was entitled to halt operations while he ate. Thus, at the

i nvestigation in respect of delay on Septenber 22, 1980, the grievor
stated, in part, that "W were going to eat after 8 hours and 10

m nutes on duty anyway".

That statement mi ght appear to suggest that the grievor was doing
not hi ng nore than asserting a reasonable human need for neals, which
was sonehow being frustrated. O course the grievor, |ike any

enpl oyee or any human being was entitled to eat at reasonable tines
and at reasonable intervals. No one has suggested that he should
wor k for eight hours without a break before taking some nourishment.
The conpany had not sought to prevent the grievor fromeating, and it
is clear fromthe collective agreenent that his right to do so was
expressly recogni zed by the parties. What is in issue is not the
grievor's right to eat, which is clear, but rather whether or not it
was proper for himto delay his train while he did so.

On this point, both the collective agreenent and common sense are
also clear. Article 23 (g) of the collective agreenent is as
fol |l ows:

"Time occupied in taking neals enroute will not be deducted
in conputing overtime or arbitraries unless such overtine
or arbitraries have been increased by trainmen del aying the
train by taking tine to eat."”

Qbviously, the parties contenplate (not unnaturally) that nmenmbers of
train crews will take nmeals en route. Their doing so will not
normal |y have any effect on their conpensation. It is only where
they delay their train by taking tine to eat that that m ght occur
There may, then, be cases where trains are del ayed because trainnen

take time to eat. \Where trainmen cause such delays, it will be a
guestion of fact in each case whether or not the circunstances are
such as to justify the delays. 1In the instances involved in this

case, there woul d appear to have been opportunities during the course
of the grievor's tours of duty when he could have taken his neal

wi t hout delaying the train. Instead, the grievor seems to have
chosen, on nost occasions, to delay his train while he went to a
restaurant - sonetimes at a considerable distance - to take his neal.
The col |l ective agreenent certainly does not contenplate that. The
obvi ous expectation of the parties was that enpl oyees engaged in
operations such as these would take their lunch with them and find



an appropriate and reasonable time in the course of their tour of
duty to eat it. Their taking such tinme would not result in any |oss
of incone. It may be, however, that exceptional circunstances would
meke it inpossible for nmeals to be taken in the normal course, and in
such circunstances it may be that delays would be caused due to neals
bei ng taken. There mi ght be an effect on income in such cases, but

di sci pline would not be proper if the delay were justified. 1In the

i nstances involved in this case, there was no such justification

These were, therefore, instances in which discipline was proper

Li ke the grievor in case no. 862, the grievor in this case appears
to have made a practice of causing delays of this sort, and perhaps
ot her del ays, in furtherance of what was detern ned by the Canada
Labour Rel ations Board to have been an illegal strike. He had been
di sci plined on account of such delays, but the discipline was renoved
when a nmenmorandum of agreenent was signed, clarifying the terns of
the collective agreenent. It was intended that nornel operations
woul d be restored, but the grievor did not keep his part of the
bargain and continued his illegal activity. He was quite properly
subj ect to discipline therefore, and the assessnment of 20 denerits
was not excessive. |In view of the grievor's key role and exanpl e
with respect to this illegal activity, it was in no sense inproper

di scrimnation that the conpany may have assessed | esser penalties on
enpl oyees who were not so active.

The grievance in respect of penalties assessed for causing delays to
trains is therefore dismssed. It follows that the grievor's

di smi ssal for accumul ation of denmerits was justified. |In view of
that conclusion, it is not necessary to deal at length with the
matter of the grievor's refusal of instructions on Septenber 22,
1980. It is clear, however, that the grievor did, expressly and

i ndeed obstinately, refuse to follow the repeated instructions of
conpany officers with respect to train novenents. His reason for
doing so was in no way related to safety or any other rel evant

consi deration, but was based on an interpretation of the term
"switching" as it appears in the collective agreenent. There is, of
course, an appropriate forumfor the determ nation of questions of
that sort. The grievor's duty in the circunstances (whether his view
of the collective agreement was correct or not) was to carry out the
instructions he had been given. H s deliberate and, in this case,
plainly insubordinate refusal subjected himto the npst severe

di sci pli ne.

It was contended that the conpany was in violation of article 32 of
the collective agreenent, relating to Investigations and Discipline.
In ny view, the requirenments of that article were net. The grievor
did have actual notice of the investigation and was acconpani ed by a
uni on representative. Wile he requested to be present at the

i nvestigation of the grievor in case no. 862, who had been assigned
to one of the trips in issue, that request was properly refused since
t hat person was not, in the circunstances of this case, one "whose

evi dence nay have a bearing on the enployee's responsibility" on any
reasonabl e readi ng of that provision. Wile there was no very
substantial delay in investigating this matter, such delay as there
was is attributable to the very tactics in which the grievor had
engaged, and cannot be relied on as a ground of objection. 1In the
circumstances, it was proper that the grievor was held out of service



for investigation in respect of the incidents in question. There
was, as | find, conmpliance with the requirenments of article 32.

For all of the foregoing reasons it must be concluded that discipline
of the grievor was anply justified, and that discharge was
appropriate in the circunstances. The grievance is therefore
di smi ssed.
J.F.W Weatherill
Arbitrator



