CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 869
Heard at Montreal, Wednesday, October 14, 1981
Concer ni ng

CANADI AN PACI FI C TRANSPORT COMPANY LI M TED
(CP TRANSPORT - WESTERN DI VI SI ON)

and

BROTHERHOOD OF RAI LWAY, AIRLINE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

EX PARTE
Dl SPUTE:
M. F. Wlder, a CP. Transport Calgary - based driver, was assessed
twenty-five denerit marks and suspended fromduty for the
falsification of a trip sheet belonging to driver H Rawdon.
EMPLOYEES' STATEMENT OF | SSUE
It is an established fact that sleeper teans conplete each others
trip reports. The Union's contention is that the Conpany did not
show just cause for the suspension and discipline of M. F. WIder,
and request that the twenty-five denerit marks assessed be renoved
fromhis record and he be rei nbursed for any |oss of earnings while
suspended.
The Conpany declined the request.
FOR THE EMPLOYEES:

(SGD.) R WELCH
SYSTEM GENERAL CHAI RVAN.

There appeared on behal f of the Conpany:

N. W Fosbery - Director Labour Rel ations, CP Transport,
W1 | owdal e, Ont.

And on behal f of the Conpany:

R Wl ch - System Ceneral Chairman, BRAC, Vancouver,
B. C.

P..L. Rouillard, - Vice General Chairman, BRAC, Vancouver
B. C.

M Krystofiak - General Secretary-Treasurer, BRAC, Cal gary,
Al ta.

AWARD OF THE ARBI TRATOR



The Conpany has raised a prelinmnary objection to the arbitrability
of this matter, saying that it has not been referred to arbitration
inatinmely manner.

The objection itself was raised on short notice, and an adj our nnent
was granted to allow the union tinme to prepare witten subm ssions.
Such subm ssions have been nade, and the Conpany has nade answer

t her et o.

It woul d appear that the matter was properly processed through the
grievance procedure set out in the Collective Agreenent.

The Conpany's final decision at Step 3 of the Gievance Procedure was
given on April 30, 1981. It was then open to the union to submt the
matter to the Canadian Railway O fice of Arbitration within 60 days.
Such request was made to this office on Septenmber 3, 1981, which is
beyond the period in which it was open to the Union to nake such
request. The matter would therefore appear to be untinely, having
regard to the provision of Clause 7 of the Menorandum establ i shing
the Canadi an Railway O fice of Arbitration

The Union had, by letter dated May 27, 1981, sought the Conpany's
cooperation in preparing a Joint Statenent of |ssue, which would be
filed in this office together with notice of a request for
arbitration. It may be noted that Clause 5 of the Menorandum

provi des that a request for arbitration in a matter such as this
"shall contain or shall be acconpanied by a Joint Statenent of
Issue”. It would thus appear to be incunbent on a party seeking
arbitration to seek first the cooperation of the other party in
preparing a Joint Statenent.

The filing requirenents set out in Clause 5 of the Menorandum do not,
however, affect the time limts set out in Clause 7. By Clause 8,
where the parties do not agree on a Joint Statenent, then perm ssion
to submt a separate statement ("Ex Parte") may be sought, on 48
hours' notice to the other.party. Here too, the time limts set out
in Clause 7 continue to apply. As a matter of procedure, "Ex Parte"
applications woul d appear always to have been granted, although there
have been cases where they have been set aside for |ack of
jurisdiction where the appropriate notice had not been given. The
granting of the "Ex Parte" application, that is, permssion to file a
separate statenent rather than a Joint Statenent does not correct any
failures to conply with the time limts set out in Cl ause 7.

In the instant case, while the Union properly sought the cooperation
of the Conpany in preparing a Joint Statenent, it took no tinely
action when such cooperation was not forthcoming. It was not under
any obligation to await the Conpany's reply, and it was not

prevented, by the Conpany's inaction, fromproceeding to refer the
matter to the Office of Arbitration. Such reference nmust, however, be
made in accordance with the Menorandum establishing the Office of
Arbitration and, in particular, nust be made within the tine limts
set out in Clause 7, as well as in the nmanner contenplated by Cl ause
5 or Clause 8. Here, the matter was not referred to this office
within the tine specified in Clause 7. The Arbitrator's jurisdiction
is, by Clause 4, "conditioned al ways upon the subm ssion of the

di spute to the O fice of Arbitration in strict accordance with the



terms" of the Menorandum The Arbitrator has no power, whether under

the Col |l ective Agreement, the Menorandum or the Canada Labour Code,
to extend time limts.

For the foregoing reasons it nmust be nmy conclusion that the matter is
not arbitrable and the grievance nmust accordingly be disn ssed.

J. F. W WEATHERI LL,
ARBI| TRATOR.



