CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
SUPPLEMENTARY AWARD

TO
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Concer ni ng
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and
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(Decided on the basis of the parties' witten subni ssions)

There appeared on behal f of the Conpany:

D. R Smith - Director, Labour Relations & Adm nistration
CP Express, Toronto

B. D. Neill - Manager, Labour Rel ations, CP Express,
Toronto

P. E. Tinpson - Labour Relations Oficer, CP Rail, Mntrea

Dr. W L. My - Chief of Medical Services, CP Rail, Mntrea

Dr. RNW MMIIlan

O ol ogist, Montrea

And on behal f of the Brotherhood:

J. J. Boyce - General Chairman, System Board of Adjustnent
No. 517, BRAC, Don MIls

J. Crabb - General Secretary Treasurer, BRAC, Toronto

M Gaut hi er - Vice General Chairman, BRAC, Toronto

SUPPLEMENTARY AWARD OF THE ARBI TRATOR

By the award issued in this matter, the grievor was reinstated in
enpl oynent and entitled to conpensation for |oss of earnings. The
parti es have been unable to agree with respect to the anount of
conpensation to which the grievor is entitled, and that question has
come before me for determination. Further, it was nade a part of the
award that the Conpany might, as a condition of assigning the grievor
to work, require himto neet any proper and reasonabl e nedi ca
standards. The Conpany did determ ne that the grievor did not neet
certain medical standards with respect to hearing, and the issue has
arisen as to the propriety and reasonabl eness of those standards.

| shall deal first with the hearing standards. As is set out in the
award (and it remains the case), there is no doubt as to the nedica
exam nations or their findings. The grievor's hearing, tested

wi thout a hearing aid, falls below the standard required by the
Conpany. As to the reasonabl eness of requiring such standards for a
job such as the grievor's (driving a truck) the material now before
me (and it should be said that this is not an "appeal” fromthe award



inthis matter but a further hearing relating to a subsequent
deci si on which the award contenpl ated mi ght be nade), shows that given
the average noise |evel of the Conpany's fleet at the grievor's

| ocation, the degree of anplification required to permt the grievor
to hear and di scern sounds adequately would result in a noise |leve

to which, under the Canada Noi se Control Regul ations, the grievor
coul d not be exposed for nore than one hour per day. Full-tine
performance of his job would involve violation of the Regul ations.
Further, the use of a hearing aid to provide such anplification would
itself, on the nedical evidence before ne, lead to a further
deterioration of the grievor's hearing, given the nature of his
particul ar hearing disability.

Fromall of the material before me, | amsatisfied that both fromthe
poi nt of view of the grievor's health, and fromthat of the
efficiency of its operations and protection fromclains, the hearing
standards applied were proper and reasonable. The grievor did not
neet them and was therefore properly renoved from such worKk.

On the matter of compensation, it will be renmenbered that the outcone
of the subsequent decision was not to affect the grievor's right to
conpensation up to the tinme when any further decision was nmade with
respect to his assignnent.

It would appear to be coxnon ground that the grievor's gross earnings
as a vehicleman for the material part of 1980 and all of 1981 (after
whi ch he was paid fully), would have been $21,996.54. The Conpany
contends that in cal culating the conpensati on payable to the grievor,
there should be deducted any actual earnings, as well as any anount

it can be shown the grievor would have earned, had he taken advant age
of the opportunities avail abl e.

As to the grievor's actual earnings during the period in question
these of course reduced the total of his |oss, and his conpensation
is to be reduced accordingly. This principle was expressed in Case
No. 168 (the Supplenentary Award) and others. |In the instant case
the grievor earned $2541.38 fromwork for the Conpany in the nateria
portion of 1980, and $3699.41 fromwork for the Conpany in 1981. As
wel |, the grievor had earnings from outside enploynent in 1981 of
$2,742.00. The total of these anpbunts, $8982.79, is to be deducted
fromthe potential gross earnings |ost.

The Conpany al so seeks to deduct the value of work which it offered
to the grievor, but which he refused to accept. | do not determ ne
in this case, the question of whether or not the grievor ought, in
mtigation of his losses, to have exercised his seniority by
transferring to another location. That may be nore than mitigation
of | osses requires, although such a question m ght depend on

i ndi vidual circunstances. He was, in any event, under a genera
obligation to mtigate his |losses, and he ought to have accepted the
part-tinme work offered by the Conpany. It is no answer to say that
on the separation formissued pursuant to Unenpl oynent |nsurance
regul ations the "reason for issuing this record" was given as
"shortage of work". That did not relieve the grievor of his
obligation to |l ook for work, and the fact is that it was offered to
hi m by the Conpany. That work was avail able, and the grievor would
have earned $6124.79 by accepting it.



That anmount woul d, as a general matter, also be deductible in

determ ning the grievor's conpensable |oss. The work involved,
however, was work beginning at 4:00 AM; and if he had accepted that
work (as he ought to have done), the grievor would then have had a
partial conflict of hours with respect to the outside work he
performed. It would not be correct to deduct both these anmpunts in
cal cul ating the conpensable loss. Thus, if $6124.79 is added to the
amount above referred to as deductable, for a total of $15,107.58,
then credit should be given for the outside earnings of $2742.00.
Thus the proper deduction fromthe gross | oss of earnings figure
woul d be $12, 365.58. The bal ance, or conpensable |loss, is $9630. 96.
The grievor was in fact paid $6888.96. He is entitled to be paid the
bal ance, $2742.00, forthwith.

The final award in this matter is therefore that the application of

t he Conpany's nedical standards was proper, and that the conpensation
payabl e pursuant to the award is $9630. 96, of which the bal ance now
payabl e is $2742.00

J. F. W WEATHERI LL,
ARBI TRATOR



