CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 877
Heard at Montreal, Thursday, October 15, 1981
Concer ni ng
CANADI AN PACI FIC LIM TED (CP RAIL)
and
UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:
Di sci pline assessed Yard Foreman G- H. Dunn, Wndsor, Ontario.
JO NT STATEMENT OF | SSUE
On Septenber 15, 1980, Yard Foreman G- H. Dunn, while working with a
reduced yard crew at Wndsor Yard, CP Rail, was instructed by
Assi stant Superintendent Di xon to performthe |oading of the barges
in a different manner. M. Dunn advised he was follow ng his usua
swi tching novenents for a safe operation, as per Article 42, Rule 8,
Cl ause (e) of the Collective Agreenent and woul d continue to do so.
He was renoved from service and, follow ng an investigation, during

which he lost time, he received discipline of 30 dermerit marks.

The Uni on requested the renoval of the 30 demerit marks from Yard
Foreman Dunn's record and paynment for tine |ost.

The Conpany refused, contending the discipline was proper and
justified.

FOR THE EMPLOYEES: FOR THE COMPANY:
(SGD.) LEO H. BREEN (SGD.) L. A CLARKE
GENERAL CHAI RVAN for J.P. KELSALL

GENERAL MANAGER
OPERATI ON & MAI NTENANCE

There appeared on behal f of the Conpany:

L. A darke - Supervisor, Labour Relations, CP Rail
Toronto

B. P. Scott - Labour Relations Oficer, CP Rail, Mntrea

B. F. Dixon - Assistant Superintendent, CP Rail, Wndsor,
Ontario

And on behal f of the Enpl oyees:

Leo H. Breen, General Chairman, - Eastern & Atlantic Regions,
Toronto

B. Marcolini, Vice-General Chairman, Eastern & Atlantic Regions,

J. Austin, Secretary, Eastern & Atlantic Regions.



AWARD OF THE ARBI TRATOR

The grievor's work involved | oading railway cars on a barge. The
barge to be | oaded had four tracks, which tied into four tracks on
the dock, which four tracks in turn switched into one track | eading
to the area of the yard where cars are assenbled for |oading. A
barge holds twenty to twenty-four cars. The distance fromthe dock
to the yard is approxinmately two mles

In nost cases, the whole |oad of cars to be put on a barge is brought
fromthe yard to the dock at one tine, in order to be | oaded on the
barge in the appropriate order. It would seemthat where a three-man
crewis used, there is no difficulty with respect to the passing of
visual signals to control the novenment of the cars fromthe yard to

t he dock. \Where a reduced crew is used, however, the nmovenent from
the yard to the dock cannot at all tines be controlled by visua
signals. In such cases (and the sane nmay be true with a regular crew
as well), radio comrunication is used. The use of radio

comuni cations is not unsafe and is permtted by the Uniform Code of
Operating Rul es.

In the instant case the grievor was in charge of a reduced crew.
While there is no question as to actual |oading of cars on the barge,
the grievor did refuse to bring dowmn the conplete string of cars
fromthe yard to the ship dock at one tine. Rather, he brought down
ten or twelve cars, |oaded them and then returned to the yard for
the remaining cars. This was an inefficient and tinme-consuni ng
process, and resulted in the company's |osing the chanoe to |oad two
light boats to Detroit.

Al t hough directed to bring down the entire string of cars at one
time, the grievor refused to do so, citing the nunber of cars, and

i ndicating his view that such a novenent was not safe with a reduced
crew. The union contends that the grievor was entitled to take this
position by virtue of Article 42, Rule 8, Clause (e) of the

Col | ective Agreenent. That Article is as follows:

"When a yard or transfer crew consists of a
foreman and one hel per, the yard foreman wll
use his discretion as to the nunmber of cars
whi ch can be handl ed safely and efficiently."

Certainly, under this provision, the grievor would have a discretion
to exercise. Were authority is given to exercise a discretion,
however, it is inplicit that such discretion be exercised in an
appropriate fashion, and not arbitrarily. |In the instant case, the
grievor's decision, which was contrary to the usual practice, and
whi ch had no serious basis in considerations of safety, was clearly
arbitrary, and an abuse of the discretion conferred on him Contro
of the novenent by radio signals was proper, and if such signals were
to fail, the Uniform Code of Operating Rules makes provision for the
proper course to be followed. The grievor was directed to foll ow an
obvi ously proper course, and in refusing to do so, but in inproperly
relying , on an arbitrary application of his discretion, the grievor
conmitted a serious offence, for which he was subject to discipline.

In ny view, discipline was properly inposed in the circunstances, and



the grievance nust therefore be disnissed.

J. F. W WEATHERI LL,
ARBI TRATOR.



