CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 883
Heard at Montreal, Tuesday, Novenber 10, 1981
Concer ni ng
ONTARI O NORTHLAND RAI LWAY
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Di sci pline assessed Track Maintainer J. S. Nickerson

JO NT STATEMENT OF | SSUE

On February 11, 1981, Assistant Roadmaster L. Comtois asked M.

Ni ckerson and anot her maintainer, who were idle in the tool house at
Rouyn, to assist himwith sone nmai ntenance work. The ot her man
obl i ged, however, M. Nickerson refused, remaining in the tool house
for the rest of the norning.

At a hearing held on February 23, 1981, conducted by Assi stant
Roadmaster Contois, M. Nickerson refused to answer questions in
connection with the incident and wal ked out of the investigation.

M. N ckerson was subsequently assessed 20 denerit marks and
suspended fromthe service for two weeks. The assessnent of

di sci pli ne was appeal ed. The union contended that M. Nickerson was
unjustly dealt with and requested that he be reinbursed for all tine
| ost and the denerits reduced.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) A F. CURRIE (SGD.) R 0. BEATTY
SYSTEM FEDERATI ON GENERAL CHAI RVAN GENERAL MANAGER

There appeared on behal f of the Conpany:

A. Rot ondo, - Manager Labour Rel ations, North Bay, Ont.
J. M Driehuis, - Chief Engineer Facilities Mintenance, North
Bay, Ont.

And on behal f of the Brotherhood:

F. L. Stoppler, - Vice-President, BMWE., Otawa
A F. Currie, - System Federati on General Chairman, W nni peg,
Man.



M W Trekofski, - Federation General Chairman, W nnipeg, Man

AWARD OF THE ARBI TRATOR

Di sci pline was assessed agai nst the grievor on two counts: first,
that he refused to performcertain work and second, that he refused
to answer questions at the investigation of the first offence.

As to the first count, there seenms to be no doubt that the grievor
did refuse to performwork which he had been asked to do by the
Assi stant Roadmaster. There was no valid excuse for such refusal
and the grievor would certainly be subject to discipline on that
account .

The investigation of the charge of refusal to performwork was
proper. The grievor had proper notice of the investigation, and was
advi sed of his right to union representation. He objected to the

i nvestigation being conducted by the Assistant Roadmaster, whose
report on the incident would be central to the investigation. In mny
view, this objection was not well taken. The Assistant Roadmaster's
role was that of conducting the investigation, that is, of putting
qguestions, ruling on questions sought to be put, and recording
answers. The Assistant Roadmaster did not hinself inpose discipline.
It has been held in other cases that it is not inproper for an

of ficer who may have know edge of the situation involved to preside
at the investigation. The "investigation" contenplated by the

Col l ective Agreenent is not a trial before a neutral tribunal, it is
an "in-house" proceeding, the essence of which is that the enpl oyee
concerned have the opportunity to know the case against him and to
put forward his side of the matter, before any disciplinary decision
is taken. The grievor had that opportunity but decided, for his own
reasons, not to take advantage of it, and left the hearing.

There was, as | find, no procedural irregularity which would affect
the validity of the Conpany's decision to take disciplinary action
agai nst the grievor for his refusal to follow instructions.

As to the second count, there was indeed no investigation with
respect to the grievor's conduct at the first investigation. \Whether
or not such conduct (had it been the subject of investigation) would
properly have subjected the grievor to discipline or not is a
qguestion whi ch need not be answered in this case, since the failure
to conduct an investigation as required by Article 18.1 renders the
di sci pline inposed under that head nugatory. Such is the effect of
Article 18.1.

Thus, while the grievor was properly subject to discipline for his
refusal to follow instructions, the Conpany has not established
proper justification for the inposition of discipline in respect of
the grievor's refusal to answer questions at the investigation. It
is to be presuned that the penalty assessed was determ ned on the
basi s of both counts, and since one has not been established, the
penalty shoul d be reduced. Considering only the matter of the
refusal to follow instructions, that is a serious offence, and woul d



call for a substantial penalty. Having regard to the circunstances
relating to that incident, it is my view that the penalty inposed on
the grievor be reduced to an assessnent of fifteen denerits, but that
t he suspension should stand. 1[It is accordingly ny award that five
denerits be renoved fromthe grievor's record, as of March 16, 1981.
An assessnment of fifteen denerits as of that date is upheld, as is
the grievor's suspension.

J. F. W WEATHERILL,
ARBI| TRATOR.



