CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 893
Heard at Montreal, Tuesday, Decenber 8, 1981
Concer ni ng
CANADI AN NATI ONAL RAI LWAYS
and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:
Cl ai m of Loconpotive Engi neer G D. MKinnon of Regina, Saskatchewan,
Decenber 19, 1980.

JO NT STATEMENT OF | SSUE
On Decenber 19, 1980, Loconotive Engineer G D. MKinnon's freight
assignnent, Train No. 880, operated Avonlea to Regina via Parry.

For this tour of duty, Loconotive Engi neer subnitted tine return
claimng 100 nmles fromAvonlea to Parry and actual miles fromParry
to Regina, as well as all terminal tine and time working en route for
a total of 264 nmiles at through freight rates of pay. The Conpany

al |l oned paynent of 186 miles at through freight rates of pay on the
basi s of straightaway service.

The enpl oyee subsequently submitted a grievance for paynment of 78
mles at through freight rates of pay, being the difference between
the mles clained and the mles paid. Paynment was declined by the
Conpany, and the Brotherhood contends that in refusing to nake
payment as clai ned, specifically Paragraph 9.3, Article 9 of
Agreenment 1.2, as well as Article 53, account allegedly changing the
interpretation and application of Article 65 w thout negotiation
were violated by the Conpany.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) A J. BALL (SGD.) G E. MORGAN
GENERAL CHAI RVAN DI RECTOR LABOUR RELATI ONS

There appeared on behalf of the Conpany:

J. A Fellows - Manager, Labour Rel ations, Montrea
P. L. Ross - Coordinator Transportation - Special Projects,
Mont r ea

And on behal f of the Brotherhood:

A J. Ball - General Chairman, BLE, Regina, Sask.



AWARD OF THE ARBI TRATOR

Article 53 of the Collective Agreenent is a recognition clause,
setting out the union's rights as bargaining agent. It has no

rel evance to an individual's claimto entitlenent to pay under a
particul ar provision of the Collective Agreenent. The union's rights
of representation are sinply not in issue in a grievance such as
this.

Article 65 of the Collective Agreenent deals with calling. The
grievor was called in his turn for the trip in respect of which he
clainms. | amunable to see howthis Article can have been viol at ed
in respect of the grievor although, as will be seen, if the grievor's
claimwere well-founded, it mght be argued that he was given too
much work, and that some other enployee was runaround. That is, if
there really was a "short run" in addition to the strai ghtaway
service for which the grievor was called, then it my be that sone

ot her enpl oyee would be entitled to that additional service. In ny
vi ew, however, there were not two assignnents perforned.

The grievor was called for two trips, first Regina to Avonlea via
Parry, and second the return trip Avonlea to Regina via Parry. It is
the second, return trip which is in question. Avonlea is a point
between Parry and Regi na. Wen the grievor went from Avonlea to
Regina "via" Parry, he first went from Avonlea to Parry, and then
went from Parry to Regi na, passing through Avonlea. The distance

bet ween Avonl ea and Parry is 22 mles

Article 9.3 of the Collective Agreenent is as foll ows:

"9.3 Except as provided in Paragraphs 9.1 and 9. 2,
short runs will be paid on the basis of 100 mles
one way and m | eage and term nal switching the
ot her way, except in cases where overtinme is nade
in either direction, when such overtime will be
paid."

It does not appear that Article 9.1 applies, although it may be noted
that Article 9.2 mght well apply (if this were indeed a case of a
"short run"), since the round trip mleage between Avonl ea and Parry
is less than 50. However that may be, the real question is whether
or not there was a "short run". In ny view there was not.

On the facts of this case it is clear to ne that the grievor nmade a
trip from Avonlea to Regina in straightaway service, in accordance
with his call. He was entitled to paynent on a nil eage basis, and
was paid actual mles - first fromAvonlea to Parry, then from Parry
to Regina. This second "leg" of his trip included passing through
Avonl ea as an internediate point. |If Avonlea - Parry - Avonlea had
been a separate trip, then it would apparently have been a "short
run" and a paynment greater than actual mles would have been
required, pursuant to Article 9. But it was not a separate trip, it
was part of the overall trip from Avonlea to Regina ("via" Parry) and
there was no reason for a paynent greater than one on an actual-niles
basi s.



If, in the past, the Conpany has nmade the additional paynment here
sought in simlar circunmstances, such paynent is not required under
the Collective Agreenent. To require the Conpany to perpetuate the
error would indeed be to alter the terns of the Collective Agreenent.

In the instant case, it would be wong to carve out a leg of a trip
in order to describe it as a "short run". That expression applies
rather to a whol e assignment, where the short nileage would result in
an unfairly small paynment, so that a special provision, such as that
set out in Article 9, is called for. That sinply does not apply to
an assignnent such as the one in question here.

There has been no violation of the Collective Agreenent, and the
grievance is therefore dism ssed.

J. F. W WEATHERI LL,
ARBI TRATOR



