CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 895
Heard at Montreal, Tuesday, Decenber 8, 1981
Concer ni ng
CANADI AN PACI FI C EXPRESS LI M TED
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
EX PARTE

DI SPUTE:

The di smissal of enployee C. Walfall, Toronto, Ontario, for allegedly
bei ng accused of theft.

BROTHERHOOD STATEMENT OF | SSUE

Enmpl oyee C. Walfall was dism ssed by the Conpany for allegedly
stealing two tires from another enpl oyee's car

The Brot herhood nmintains the Conpany did not foll ow the grievance
procedures as set out in Article VIII of the Agreenent and further
the charges were withdrawn by the Crown.

The Brotherhood clains enployee C. Walfall should be reinstated and
rei mbursed for all nonies |lost while on suspension

The Conpany refused the Brotherhood' s request.
FOR THE BROTHERHOOD!

(SGD.) J. J. BOYCE

GENERAL CHAI RMAN, SYSTEM BOARD OF

ADJUSTMENT NO. 517

There appeared on behal f of the Conpany:

D. R Smith - Director, Industrial Relations, CP Express,
W1 | owdal e, Ontario.

B. Neill - Manager, Labour Rel ations, CP Express,
W || owdal e, Ontario.

R. A. Col quhoun - Labour Relations Oficer, CP Rail, Montreal
Que.

And on behal f of the Brotherhood:

J. J. Boyce - General Chairman, BRAC, Toronto, Ontario
Gordon Moore - Vice-General Chairnman, BRAC, Mdose Jaw, Sask



AWARD OF THE ARBI TRATOR

The ex parte statenent of this matter requires sone clarification
The grievor was not "allegedly accused of theft", he was in fact
accused of theft. Further, he was not discharged sinply because he
was accused (indeed, crimnal charges agai nst himhad been dropped at
the tinme of his discharge), but because the Conpany consi dered that
the grievor had conmitted theft. As the notice of discharge put it,
the grievor's enploynent was term nated "due to your involvenent in
the theft of two tires fromthe enpl oyees parking |ot".

At the hearing, the union rasied certain prelimnary natters as to
the adm ssibility of certain evidence, having regard to the

i nvestigation procedure, and the transcript, in which such evidence
is not nentioned. This evidence, being the statement of a

fell ow enpl oyee whose property the grievor was accused of stealing,
was, however, attached to the statement of the grievor and was given
to him the fell ow enpl oyee was present during the first

i nvestigation of the grievor; and the substance of the questions put
to the grievor was the sane as that of the other enployee's
statement. In ny view, all of the requirenents of Article 8 of the
Col | ective Agreenent were net, and the material on which the Conpany
seeks to rely is properly before ne.

The material before ne shows that there appeared on the grievor's car
two tires which had been renoved sone tine before fromthe car of the
fell owenpl oyee, while it was on Conpany property. It was on a
fenced parking lot with controlled access. There is no doubt that
the tires were the property of the other enployee. They were, it
appears, returned to him and the grievor eventually nmade a paynent
to the other enployee (who had laid a charge of theft), in respect of
"costs incurred", although this paynment was nade on a "w t hout

prej udi ce" basis.

There is some doubt as to whether or not the grievor actually stole
the other enployee's tires. It appears to be by reason of difficulty
of proof of intent (and al so because the tires had been surrendered,
and on other grounds as well) that the crimnal charges against the
grievor were withdrawn in court. There was no determ nation of gquilt
or innocence in those proceedi ngs, which were of course of a quite

di fferent nature fromthose now before ne.

On the nmaterial before me, | find, on the bal ance of probabilities
(being the appropriate standard of proof) that the grievor was in
fact "involved in the theft" of two tires, belonging to a

fell owenpl oyee. The grievor's position was that he had bought the
tires froman auto wecker. The chances that it should, by

coi nci dence, be the very tires taken froma fell ow enployee's car in
the sane parking lot are, in ny view, slight. The probabilities of
the situation are, | think, reinforced by the nature of the grievor's
conduct and deportnent in respect of the whole matter

It is, therefore, my conclusion that the grievor was "involved" in
the theft. Theft of a fell owenployee's property is, in my view, as
serious an offence as is theft of the enployer's property, and sone



m ght consider it even nore disgusting. Certainly the enployer has a
proper interest in preventing or punishing such conduct, just as it
woul d have an interest in preventing fighting anong enpl oyees. The
enpl oyer has an obligation to provide proper working conditions, and
while it may not be an insurer of enployees' property brought on to
its premses, it is entitled to take appropriate disciplinary action
in cases of this kind.

This was, therefore, a proper case for the inposition of discipline
and in ny view the penalty of discharge was appropriate. The
grievance is accordingly dism ssed.

J. F. W WEATHERILL,
ARBI TRATOR



